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IN THE 


UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


OCTOBER TERM, 1944. 


No. 8757. 


JAMES J. LAUGHLIN, APPELLANT, 

VS. 

UNITED STATES OF AMERICA, 
APPELLEE. 


‘ APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


STATUTES INVOLVED. 

Section 25, Title 28, United States Code: 

“Affidavit of personal bias or prejudice of judge. 
Whenever a party to any action or proceeding, civil 
or criminal, shall make and file an affidavit that the 
judge before whom the action or proceeding is to be 
tried or heard has a personal bias or prejudice either 


2 


against him or in favor of any opposite party to the 
suit, such judge shall proceed no further therein, but 
another judge shall be designated in the manner pre¬ 
scribed in section 24 of this title, or chosen in the 
manner prescribed in section 27 of this title, to hear 
such matter. Every such affidavit shall state the facts 
and the reasons for the belief that such bias or prej¬ 
udice exists, and shall be filed not less than ten days 
before the beginning of the term of the court, or good 
cause shall be shown for the failure to file it within 
such time. No party shall be entitled in any case to 
file more than one such affidavit; and no such affi¬ 
davit shall be filed unless accompanied by a certificate 
of counsel of record that such affidavit and applica¬ 
tion are made in good faith. The same proceedings 
shall be had when the presiding judge shall file with 
I the clerk of the court a certificate that he deems him- 
! self unable for any reason to preside with absolute 
impartiality in the pending suit or action.” 

Section 241, Title IS, United States Code: 

“Attempting to influence witness, juror, or officer, 
i Whoever corruptly, or by threats or force, or by any 
i threatening letter or communication, shall endeavor to 
influence, intimidate, or impede any witness, in any 
court of the United States or before any United States 
commissioner or officer acting as such commissioner, 
or any grand or petit juror, or officer in or of any 
court of the United States, or officer who may be 
serving at any examination or other proceeding before 
any United States commissioner or officer acting as 
such commissioner, in the discharge of his duty, or 
i who corruptly or by threats or force, or by any threat¬ 
ening letter or communication, shall influence, ob¬ 
struct, or impede, or endeavor to influence, obstruct, 
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or impede, the due administration of justice therein, 
shall be fined not more than $1,000, or imprisoned not 
more than one year, or both.” 

Section 385, Title 28, United States Code: 

“The said courts shall have power to impose and 
administer all necessary oaths, and to punish, by fine, 
or imprisonment, at the discretion of the court, con¬ 
tempts of their authority. Such power to punish con¬ 
tempts shall not be construed to extend to any cases 
except the misbehavior of any person in their presence, 
or so near thereto as to obstruct the administration 
of justice, the misbehavior of any of the officers of 
said courts in their official transactions, and the dis¬ 
obedience or resistance by any such officer, or by any 
party, juror, witness, or other person to any lawful 
writ, process, order, rule, decree, or command of the 
said courts.” 

Section 387, Title 28, United States Code: 

“Same; procedure; bail; attachment; trial; punish¬ 
ment. Whenever it shall be made to appear to any 
district court or judge thereof, or to any judge therein 
sitting, by the return of a proper officer on lawful 
process, or upon the affidavit of some credible person, 
or by information filed by any district attorney, there 
is reasonable ground to believe that any person 
has been guilty of such contempt, the court or judge 
thereof, or any judge therein sitting, may issue a rule 
requiring the said person so charged to show cause 
upon a day certain why he should not be punished 
therefor, which rule, together with a copy of the affi¬ 
davit or information, shall be served upon the person 
charged, with sufficient promptness to enable him to 
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prepare for and make return to the order at the time 
fixed therein. If upon or by such return, in the judg¬ 
ment of the court, the alleged contempt be not suf¬ 
ficiently purged, a trial shall be directed at a time 
and placed fixed by the court. If the accused, being 
a natural person, fail or refuse to make return to the 
rule to show cause, an attachment may issue against 
his person to compel an answer, and in case of his con¬ 
tinued failure or refusal, or if for any reason it be 
impracticable to dispose of the matter on the return 
day, he may be required to give reasonable bail for 
his attendance at the trial and his submission to the 
final judgment of the court. Where the accused is a 
body corporate, an attachment for the sequestration of 
its property may be issued upon like refusal or failure 
to answer. 

“In all cases within the purview of Sections 381 
to 383, 386 to 390 of this title, Section 412 of Title 18, 
Section 52 of Title 29 and Sections 12 to 27 of Title 
15, such trial may be by the court, or, upon demand 
of the accused, by a jury; in which latter event the 
court may impanel a jury from the jurors then in at¬ 
tendance, or the court or the judge thereof in chambers 
may cause a sufficient number of jurors to be selected 
and summoned, as provided by law, to attend at the 
time and place of trial, at which time a jury shall 
be selected and impaneled as upon a trial for mis¬ 
demeanor; and such trial shall conform, as near as 
may be, to the practice in criminal cases prosecuted 
by indictment or upon information. 

“If the accused be found guilty, judgment shall 
be entered accordingly, prescribing the punishment, 
either by fine or imprisonment, or both, in the dis¬ 
cretion of the court. Such fine shall be paid to the 
United States or to the complainant or other party 
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injured by the act constituting the contempt, or may, 
where more than one is so damaged, be divided or 
apportioned among them as the court may direct, but 
in no case shall the fine to be paid to the United 
States exceed, in case the accused is a natural per¬ 
son, the sum of $1,000, nor shall such imprisonment 
exceed the term of six months. In any case the court 
or a judge thereof may, for good cause shown, by 
affidavit of proof taken in open court or before such 
judge and filed with the papers in the case, dispense 
with the rule to show cause, and may issue an attach¬ 
ment for the arrest of the person charged with con¬ 
tempt; in which event such person, when arrested, 
shall be brought before such court or a judge thereof 
without unnecessary delay and shall be admitted to bail 
in a reasonable penalty for his appearance to answer 
to the charge or for trial for the contempt; and there¬ 
after the proceedings shall be the same as provided 
herein in case the rule had issued in the first in¬ 
stance.” 

Section 389, Title 28, United States Code: 

“Same; not specifically enumerated. Nothing con¬ 
tained in sections 386 to 388 and 390 of this title 
shall be construed to relate to contempts committed 
in the presence of the court, or so near thereto as to 
obstruct the administration of justice, nor to contempts 
committed in disobedience of any lawful writ, process, 
order, rule, decree, or command entered in any suit 
or action brought or prosecuted in the name of, or on 
behalf of, the United States, but the same, and all 
other cases of contempt not specifically embraced with¬ 
in section 386 of this title, may be punished in con¬ 
formity to the usages at law and in equity prevailing 
on October 15, 1914.” 
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Title 23, Section 109, D. C. Code (1940 Edition): 

“In any criminal trial the justice trying the case 
may allow such number of witnesses on behalf of the 
defendant as may appear to be necessary, the fees 
of such witnesses to be paid in the same manner as 
the fees of the witnesses for the government: Pro¬ 
vided, That the defendant makes application under 
oath before the trial, or, in cases of manifest neces¬ 
sity, during the trial, setting forth that he is not pos¬ 
sessed of sufficient means and is actually unable to 
pay the fees of such witnesses, and setting forth also 
the names of such witnesses and what he expects to 
prove by them, in order that the court may be ad¬ 
vised whether or not the testimony be material to the 
issue.” 
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IN THE 

UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


OCTOBER TERM, 1944. 

No. 8757. 


JAMES J. LAUGHLIN, APPELLANT, 

VS. 

UNITED STATES OF AMERICA, 
APPELLEE. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from an order of District Court ad¬ 
judicating appellant in contempt of court. The order of 
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adjudication was signed May 11, 1944. Appeal was 
promptly taken to this Court. 

1 STATEMENT OF THE CASE. 

Appellant is a member of the Bar of this Court as well 
as the Bar of the District Court of the United States for 
the District of Columbia. He was engaged to represent 
two defendants in Criminal Case No. 73086, entitled 
“United States of America v. Joseph E. McWilliams et al.” 
in the District Court of the United States for the District of 
Columbia, which case was commonly referred to as the 
“Sedition Trial.” On April 29, 1944, a petition for order to 
show cause was served on appellant and same was made 
returnable on May 1,1944. On May 1,1944, the matter was 
referred by Chief Justice Edward C. Eicher to the Honor¬ 
able Jennings Bailey and the trial was scheduled for May 2, 
1944. On May 2, 1944, the case was continued until May 
4th. On May 2,1944, an affidavit of bias and prejudice was 
filed against Judge Jennings Bailey but same was over¬ 
ruled. On May 4th the trial began and testimony was taken 
on May 4th, May 5th, May 6th, May 8th and May 9th. The 
finding of the Court was made on May 10th. A motion to 
dismiss was filed on the ground that the petition had not 
been verified, but same was denied. A demand for jury 
trial was made and denied. 

The petition for rule to show cause was made on the 
following grounds: 

1. That the motions for witnesses were made in de¬ 
fiance of Judge Eicher’s order. 
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2. The motions to subpoena witnesses were made for 
the purpose of publicity and in order to influence pro¬ 
spective jurors. 

3. That the filing of an affidavit of bias and prejudice 
against Judge Eicher constituted contempt of court on the 
part of the appellant. 

The motions in question were motions to subpoena 
Francis Biddle, Matthew F. McGuire, Martin Dies, James 
F. Byrnes, Henry Ford and Charles A. Lindbergh. The 
contempt citation also calls attention to the fact that ap¬ 
pellant had addressed a letter to the President of the 
United States requesting that the President intervene and 
call a halt to the trial to prevent a wave of Anti-Semitism. 

The letter to the President of the United States reads 
ing part as follows: 

You are probably aware of the pending criminal 
trial in the District Court of the United States for the 
District of Columbia wherein some thirty defendants 
are charged with sedition. 

I represent two of the defendants—Edward James 
Smythe and Robert Noble. Our defense is that the 
prosecution is not brought in good faith but is as a 
result of a conspiracy entered into by certain elements 
inimical to the best interests of our Government and 
that these influences have prevailed upon your ad¬ 
ministration to initiate this prosecution in order that 
the good name of certain high patriotic officials may 
be besmirched and smeared. We say that there is a 
very concerted effort to hold up to contempt and ridi¬ 
cule many great Americans, including General Doug¬ 
las MacArthur, Senator Arthur H. Vandenberg, Sena- 



10 


tor Robert A. Taft, Senator Gerald P. Nye, Senator 
Burton K. Wheeler, Congressman Clare Hoffman, 
Congressman Hamilton Fish, Congressman John E. 
Rankin and others. My defendants are charged with 
making certain utterances and causing certain writ¬ 
ings to be published critical of certain Jews and the 
Jewish race. We intend to show at the trial that 
many prominent Americans have made utterances and 
caused matter to be printed in denunciation of certain 
Jewish elements far more vehement than any of the 
utterances or writings made by either of my defend¬ 
ants. I refer particularly to the utterances and writ¬ 
ings of Mr. Henry Ford and Colonel Charles A. Lind¬ 
bergh as well as the Reverend Charles E. Coughlin. 
No attempt was made to prosecute Mr. Ford, Colonel 
Lindbergh or Father Coughlin and this gives further 
support to our contention that the prosecution is not 
brought in good faith. 

I believe it will be wise if you would now call a 
halt to this prosecution. If you do not do that it is my 
judgment that the developments at the trial will cre¬ 
ate a very unhappy situation. Unless you curb this 
prosecution at once we will see class arrayed against 
class and race against race. Against such a pernicious 
contingency your administration should resolutely set 
its face. Large in this is a sense of fairness. Cer¬ 
tainly if these unholy influences conspired to initiate 
this prosecution and then expect to escape the con¬ 
sequences of their act by precluding the defense from 
revealing to the jury and to the public generally 
through the medium of a powerful and discerning 
press, then they have failed to reckon with the situa¬ 
tion. All defense counsel detest and abhor religious 
and racial dissention and prejudice. Yet we have our 
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sworn duty to perform in exerting on behalf of our 
clients every legitimate and honorable means of de¬ 
fense. If a part of that defense demands that we re¬ 
veal the workings of the pernicious influences master¬ 
minding and directing this prosecution, then we are 
not to be blamed for revealing it in its fullest sense as 
distasteful as that duty will be. I think I might 
well refer to the admonition of Mr. Justice Bradley in 
Boyd v. United States, 116 U. S. 616, which should 
never be forgotten: 

‘It may be that it is the obnoxious thing in 
its mildest and least repulsive form; but illegiti¬ 
mate and unconstitutional practices get their first 
footing in that way, namely, by silent approaches 
and slight deviations from legal modes of proce¬ 
dure—it is the duty of courts to be watchful for the 
constitutional rights of the citizen, and against 
any stealthy encroachments thereon. Their motto 
should be obsta principis.’ 

“* * * However, irrespective of this, I think you 
would be doing a very fine thing if you now terminate 
this prosecution. I can think of nothing that would 
add more to general unity and to the furtherance of 
the War Effort.” 

Much attention was given in the petition for the con¬ 
tempt citation and in the testimony taken before Judge 
Bailey to the Affidavit of Bias and Prejudice filed by de¬ 
fendant, Robert Noble, represented by appellant, against 
Judge Eicher. This affidavit reads as follows: 

“Affidavit of Bias and Prejudice. 

“Now comes the defendant Robert Noble and in 
accordance with Section 25, Title 28, United States 
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Code, says that the Honorable Edward C. Eicher 
presiding herein has a personal bias and prejudice 
against him and that he cannot safely go to trial 
before Judge Eicher and that the said Judge Eicher 
cannot deal fairly, impartially, and justly with him. 

“Defendant says that upon two occasions he was 
arrested in California for certain utterances made 
and that the arrest was made by agents of the Federal 
i Bureau of Investigation. Defendant says that he was 
ordered released by Francis Biddle, Attorney General 
of the United States who stated that the defendant 
was only availing himself of the right of free speech 
as guaranteed by the Constitution of the United States. 
Defendant says that some two years or more ago the 
President of the United States called the Attorney 
General Francis Biddle to the White House and di¬ 
rected that the said Francis Biddle initiate the prose¬ 
cution herein and that the said Francis Biddle informed 
the President there was no possibility of obtaining a 
conviction even though indictments were returned. 
At that time, defendant says upon information and 
belief, the President of the United States stated to 
Francis Biddle: ‘Well, you are not the judge and 
remember I will pick the judge/ and says that the 
President appointed the Honorable Edward C. Eicher 
to his present post on January 23, 1942, and that 
Judge Eicher took office February 3, 1942. 

“Defendant says that Judge Eicher is so closely 
connected with the President of the United States 
and such a strong partisan of the New Deal Administra¬ 
tion that he will do his utmost to please the President 
of the United States and will endeavor insofar as he 
possibly can to bring about a conviction herein. 

“Defendant says upon information and belief that 
Chief Justice Eicher has been promised by the Presi- 
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dent of the United States a reward if this prosecution 
is successful and such reward will be in the nature of 
an Appellate Judgeship in the Eighth Judicial Circuit 
or possibly a Judicial berth on the Supreme Court of 
the United States. 

“Defendant says, therefore, that Chief Justice 
Eicher will be biased and prejudiced against him and 
that he cannot deal fairly and justly but will lean 
toward the prosecution in this case due to liis very 
close affiliation and connection with the President 
of the United States. 

“Defendant says further that this affidavit could 
not be filed sooner due to the fact that the information 
contained herein came to his attention only on Tuesday, 
April 25, 1944, and it is filed at the earliest possible 
date. 

/s/ Robert Noble. 

Subscribed and sworn to before me this 26th 
day of April, 1944. 

/s/ Charles E. Stewart, 

Clerk 

“I certify that this affidavit is filed in good faith 
and not for the purpose of delay. 

/s/ James J. Laughlin, 

National Press Building 
Counsel for Defendant, 
Robert Noble.” 

It will be shown in later stages of this brief that as 
far as the motions were concerned that the filing of said 
motions did not in any wise run counter to any ruling 
of Judge Eicher. Judge Eicher had merely stated that be 
would not consider any defense motions until two weeks 
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before the end of the prosecution’s case, and at the time 
Judge Eicher made this statement it was estimated that the 
prosecution’s case would conclude in two months. Judge 
Eicher did not at any time prohibit the filing of defense 
motions. Insofar as the affidavit of bias and prejudice 
is concerned the affidavit was in compliance with the 
statute (with the exception of the time limitation) and 
was sworn to by the Defendant Robert Noble. The appel¬ 
lant merely affixed his certificate of counsel which was 
to the effect that the affidavit was being filed in good faith. 
Insofar as the time limitation was concerned, the statute 
was complied with insofar as it was physically possible 
to comply with it inasmuch as the matter contained in 
the affidavit was not fully brought to the attention of De¬ 
fendant Noble, the maker of the affidavit, until shortly be¬ 
fore it was executed. 

Insofar as the affidavit of bias and prejudice is con¬ 
cerned, it should be borne in mind that a motion for the 
disqualification of Chief Justice Eicher had been filed on 
April 26th, 1944, which reads as follows: 

“Motion for Disqualification of Chief 
Justice Eicher. 

“Now come the undersigned attorneys represent¬ 
ing defendants opposite their names and petition the 
Honorable Edward C. Eicher presiding herein to enter 
an order disqualifying himself from further proceed¬ 
ing in this case. This motion is based upon the com¬ 
mon law grounds requiring absolute impartiality in 
the trial judge and the motion is also by virtue of Sec¬ 
tions 24 and 25, Title 28, U. S. Code (Section 20 Judicial 
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Code). This motion is filed after the most careful con¬ 
sideration and deliberation and after consultation of 
the attorneys with each other and all attorneys sign¬ 
ing this motion have expressed their sentiments in 
accordance with the motion after having observed the 
conduct of Chief Justice Eicher since these proceedings 
opened on Monday, April 17, 1944. 

“Wherefore, the undersigned, officers of this Court 
state that in their deliberate and considered judgment 
the ends of justice require that Chief Justice Eicher 
forthwith disqualify himself, proceed no further here¬ 
in and assign said cause to another judge. 

“In so stating we point to the fact that since the 
filing of this indictment the record in this case clearly 
shows that the conduct of Chief Justice Eicher has 
specifically shown bias and prejudice against the de¬ 
fense and in favor of the prosecution, has grossly re¬ 
stricted the scope of the attorneys in their representa¬ 
tion of their clients, has made arbitrary rulings with¬ 
out support in law and in other ways has violated the 
constitutional safeguards of each of said defendants. 

“Personal bias and prejudice being thus shown and 
having existed since the date of the filing of the in¬ 
dictment down to the date of the filing of this motion 
as set forth in Section 20 of the Judicial Code, we re¬ 
spectfully submit this motion should be carefully con¬ 
sidered by Chief Justice Eicher and that upon consid¬ 
eration that the same be granted.” 

And this motion was signed by the following attor¬ 
neys, and the majority of the said attorneys were court- 
appointed: 

“Albert W. Dilling, Attorney for Elizabeth Dilling; 

“James J. Laughlin, Attorney for Smythe and 
Noble; 
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“J. Austin Latimer, Attorney for James True and 
George E. Deatherage; 

“Maximilian St. George, Attorney for Joseph E. 
McWilliams; 

“Ira Chase Koehne, Attorney for Broenstrupp, 
Elmhurst, Washburn and Clark; 

“William J. Powers, Attorney for William Dudley 
Pelley; 

“Elizabeth R. Young, Attorney for Charles B. Hud¬ 
son; 

“Frank H. Myers, Attorney for William R. Lyman, 
Jr.; 

“Ethelbert B. Frey, Attorney for Robert Edwards 
Edmundson; 

! “Ode L. Rankin, Attorney for Elizabeth Dilling; 
“W. Hobart Little, Attorney for David Baxter; 

“E. Hilton Jackson, Attorney for Gerald B. 
Winrod; 

“George Seifkin, Attorney for Gerald B. Winrod; 
“John W. Jackson, Attorney for Gerald B. 
Winrod; 

“Henry H. Klein, Attorney for Eugene Nelson 
Sanctuary; 

“Marvin F. Bischoff, Attorney for J. Garner.” 

STATEMENT OF POINTS. 

1. Did Judge Bailey commit error in overruling affi¬ 
davit of bias and prejudice? 

2. Did the allegations of the petition for rule to 
show cause, even if admitted to be true, make out a 
case of contempt of court? 

3. Was it necessary that the petition be verified? 
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4. Was appellant entitled to a trial by jury? 

5. Did the appellant’s sworn answer denying con¬ 
tempt purge appellant of contempt, if any? 

6. Did the evidence sustain the finding of the court? 

7. Was the guilt of the appellant established beyond 
a reasonable doubt? 

8. Is this case controlled by the Supreme Court 
decision of Nye v. United States et al., 313 U. S. 33, 61 
S. Ct., 810; and Bridges v. State of California; Times - 
Mirror Co. et al., v. Superior Court of State of California 
in and for Los Angeles County, 314 U. S. 252, 62 S. Ct. 190. 
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SUMMARY OF ARGUMENT. 

II. The affidavit of bias and prejudice against Judge 
Bailey was in strict compliance with the statute and hence 
Judge Bailey erred in proceeding with the contempt 
hearing. 

2. The acts complained of in the petition, even if 
true, did not constitute contempt of court. 

3. It is necessary under the statute that the petition 
for rule to show cause be verified. 

4. Appellant was entitled to a trial by jury. 

5. The evidence did not sustain the finding of the 
court. 

6. The guilt of the appellant was not established be¬ 
yond a reasonable doubt and in fact the evidence prepon¬ 
derated heavily in favor of appellant. 

7. The sworn answer of appellant denying contempt, 
purged appellant of contempt, if any. 

8. This case is controlled by the Supreme Court rul¬ 
ing in Nye v. United States, supra, and Bridges v. State 
of California, supra. 
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ARGUMENT. 

1. Did Judge Bailey commit error in overruling affi¬ 
davit of bias and prejudice? 

The following affidavit of bias and prejudice was 
filed against Judge Jennings Bailey on May 2, 1944: 

“Affidavit of Personal Bias and Prejudice. 

“Now comes James J. Laughlin, the respondent 
herein, an Attorney at Law, an officer of this Court, 
and says that in accordance with the provisions of 
Section 25, Title 28, United States Code, says that 
the Honorable Jennings Bailey has a personal bias 
and prejudice against him and that the said Judge 
Bailey cannot deal fairly and impartially with affiant. 

“Affiant’s allegation of personal bias and preju¬ 
dice, against Judge Bailey are based on the following 
facts: 

“That in November, 1937, Judge Bailey sitting as 
a Judge of District Court, without regard to existing 
law voted to suspend affiant from the practice of law 
without notice or hearing. Affiant says at that time 
no proceedings had been taken against him and disci¬ 
plinary action had been taken by the Judges of this 
Court; and affiant says on information and belief 
that Judge Bailey had states that he believed affiant 
to be guilty of certain criminal charges then pending 
against him. Affiant says that at that time his con¬ 
viction had been reversed by the United States Court • 
of Appeals and he was later completely exonerated 
by a jury in this Court. 
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“Affiant says upon information and belief that 
Judge Bailey strongly recommended that the affiant 
be suspended from practice and that the proceedings 
be taken without notice and hearing. Affiant says 
that as a result of the action taken by the Judges of 
this Court, in which Judge Bailey joined, he was sus¬ 
pended from practice without notice and hearing but 
that he appealed to the United States Court of Appeals 
for the District of Columbia for a writ of mandamus 
and the said United States Court of Appeals for the 
District of Columbia held that the order of this Court 
was improvidently made and should be annulled and 
set aside. The order of the Court of Appeals was en¬ 
tered on December 27th, 1937, and the order of this 
Court suspending affiant from practice without no¬ 
tice and hearing was vacated, annulled and set aside. 

“For the foregoing reasons affiant says that Judge 
Bailey cannot deal fairly and impartially and justly 
with him and he asks that Judge Bailey forthwith 
disqualify himself from further participation in this 
matter. 

“Affiant says that under the terms of the statute 
an affidavit of bias and prejudice must be filed ten 
days before the beginning of the term, but it was im¬ 
possible to comply with the ten day limit herein for 
the reason that hearing in this matter was set only 
on May 1, 1944, for hearing before Judge Bailey on 
May 2, 1944. Affiant says that the papers in this case 
were served on affiant at about 9:00 p. m., Saturday, 
April 29, 1944. Affiant says, therefore, that the affi¬ 
davit of bias and prejudice therefore is filed at the 
earliest practicable date, 
i /s/ James J. Laughlin.” 

This affidavit of bias and prejudice was filed on the 
afternoon of May 2nd. On the morning of May 2nd, ap- 
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pellant appeared before Judge Bailey and requested a con¬ 
tinuance which was granted. Judge Bailey therefore 
overruled the affidavit of bias and prejudice on the ground 
that appellant had waived his right to same by appearing 
in court earlier on May 2nd. Of course, in this case it 
was impossible to comply with the ten-day limitation in¬ 
asmuch as the contempt citation was not served on appel¬ 
lant until the night of April 29th and it was not known 
until May 1st that the case would be referred to Judge 
Bailey. 

Appellant is of the belief that nothing was waived by 
appearing before Judge Bailey on the morning of May 2nd 
and asking for a continuance. It may well be that in the 
ordinary District Court of the United States where there 
is only one judge, that such an objection might be re¬ 
garded as substantial but in the District Court of the 
United States for the District of Columbia where there 
are twelve judges, the matter should have been certified 
by Judge Bailey to another judge. Judge Bailey did not 
question the legal sufficiency of the affidavit and it was 
denied solely on the ground that appellant had appeared 
in his court and asked for a continuance thereby submit¬ 
ting appellant to the jurisdiction of Judge Bailey and in 
effect waiving any right to objecting to his participation. 
We believe under the case of Berger v. United States, 255 
U. S. 22, 41 S. Ct. 230; and particularly in view of the 
ruling of this Court in Whitaker v. McLean, 73 U. S. App. 
D. C. 259, 118 F. 2d 596, that Judge Bailey should have 
disqualified himself and sent the matter to another judge 
for hearing. 
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2. Did the allegations of the petition for rule to show 
cause, even if admitted to be true, make out a case of con¬ 
tempt of court? 

It is difficult to understand how the filing of a mo- 
tion-t-such as filed in this case—could constitute con¬ 
tempt of court. It must be taken into consideration that 
the so-called “Sedition Trial” was an unusual prosecution. 
It was the view of all defendants that the prosecution was 
not brought in good faith. It was also contended by the 
defendants that it was a political prosecution. Most of the 
defendants had condemned the foreign policies of the 
National administration and the indictments were in re¬ 
taliation for opposing such foreign policies. That being 
so, the defendants had a right to defend on the ground 
that it was a political prosecution and that it was not 
brought in good faith, and that the defendants were justi¬ 
fied in opposing the foreign policies of the present ad¬ 
ministration. That, of course, made the case novel and 
unique. Under such circumstances motions would be 
proper in that case that would be highly improper in the 
average prosecution. 

Insofar as the motions were concerned, Title 23, Sec. 
109, D. C. Code, 1940 Ed., provides: 

“In any criminal trial the justice trying the case 
may allow such number of witnesses on behalf of the 
defendant as may appear to be necessary, the fees of 
such witnesses to be paid in the same manner as the 
fees of the witnesses for the government: Provided, 
That the defendant makes application under oath be¬ 
fore the trial, or, in cases of manifest necessity, dur¬ 
ing the trial, setting forth that he is not possessed of 
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sufficient means and is actually unable to pay the fees 
of such witnesses, and setting forth also the names of 
such witnesses and what he expects to prove by them, 
in order that the court may be advised whether or not 
the testimony be material to the issue.” 

The motions were in strict compliance with the stat¬ 
ute. 

As to the relevancy, that is a matter that only can be 
determined by the presiding judge after the witness is 
sworn. It is necessary under the statute that reasons 
must be given why the testimony of such witness is 
needed. The contention is made that Judge Eicher had 
ruled that no motions could be filed until two weeks be¬ 
fore the conclusion of the prosecution’s case. That is not 
in accord with the facts. The transcript shows that Judge 
Eicher merely ruled that he would not consider defense 
motions until two weeks before the close of the Govern¬ 
ment’s case, and no order had been made denying the 
filing of such motions. In fact, it would be beyond the 
power of the judge to make such an order. The statute 
contemplates such motions must be filed before trial and 
yet it recognizes that they can be filed during the trial. 
In this connection there is some doubt as to whether the 
trial had yet begun in that no jury had been sworn. 

See: 

Griggs v. Mich., 264 Pac. 91, 37 Wyo. 382. 

Mechanicsburg Savings Bank v. Harding, 70 Pac. 
655. 

City of Pasadena v. Superior Court in and for Los 
Angeles County, 298 Pac. 968, 212 Cal. 309. 

City Tax Lien Co. v. Murray, 154 N. Y. S. 300, 91 
Misc. 119. 
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It was necessary to have all motions on file—and as it 
had been stressed that the government’s case would last 
two months—in order that they would be before the Court 
at the proper time for consideration and also to make cer¬ 
tain that the witnesses would not be out of the District 
of Columbia at the time they would be needed. That would 
be particularly true with witnesses such as Judge McGuire 
as it is well known the District Court Judges have ten or 
eleven weeks’ vacation every summer and leave the city. 
There was the danger that Attorney General Biddle, Con¬ 
gressman Dies and James F. Byrnes would be away from 
the city on vacation. 

As to the contentions that the defendants would have 
to wait until two weeks before the expected conclusion of 
the government’s case, that would place a very decided 
handicap on the defendants. There was no way to ascer¬ 
tain how long the government’s case would take inasmuch 
as every witness would probably be subjected to cross-ex¬ 
amination at the hands of some twenty-two attorneys. 

It should be well to set forth herein paragraph 20 of 
the Code of Ethics of the American Bar Association, which 
provides as follows: 

“Newspaper publications by a lawyer as to pend¬ 
ing or anticipated litigation may interfere with a fair 
trial in the courts and otherwise prejudice the due ad¬ 
ministration of justice. Generally they are to be con¬ 
demned. If the extreme circumstances of a partic¬ 
ular case justify a statement to the public, it is unpro¬ 
fessional to make it anonymously. An ex 'parte ref¬ 
erence to the facts should not go beyond quotation 
from the records and papers on file in the court; but 
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even in extreme cases it is better to avoid any ex parte 

statement.” 

Appellant is in full accord with this. It should also 
be stated that this same provision of paragraph 20 applies 
to the prosecution as well. The hearing in this case showed 
that during the time when the prospective jurors were 
being interrogated in an attempt to secure a fair and im¬ 
partial jury in Criminal Case No. 73086, there was shown 
in movie theatres in the City of Washington and through¬ 
out the country an inflammatory newsreel linking hor¬ 
rible battle scenes from the battle front in Italy with the 
defendants in said case; it also depicted defendants pre¬ 
viously convicted in other cases arriving at the District 
Court House in the patrol wagon handcuffed and under 
heavy guard, and then linking with them innocent defend¬ 
ants for the purpose of inflaming the public mind against 
them. The presiding Judge himself appeared in said movie 
in posed scenes, thus giving his full sanction and approval 
to this attempt to obstruct justice, so far as the defendants 
were concerned and violating his own strict order that no 
pictures of any kind were to be taken in the District Court 
House. At the various movie theatres, this newsreel was 
advertised on the outside and such display advertising in¬ 
cluded a posed still picture of Chief Justice Eicher in his 
judicial robes seated at his desk. 

The hearing proper brought out that every day at the 
conclusion of the court session, the prosecuting attorneys 
conducted a press conference and explained to reporters 
the testimony that they would use on succeeding days. It 
was also brought out at the hearing that the prosecution 
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over a period of time had issued press releases as to the 
progress of the prosecution and in many instances even 
informed the press the names of various witnesses that 
would appear before the grand jury. 

It must be kept in mind that it was an unusual pros¬ 
ecution and at the outset was covered by all of the press 
agencies—The Associated Press, The United Press, The 
International News Service—as well as special correspond¬ 
ents of leading papers all over the United States and for¬ 
eign lands. Therefore these representatives of the press 
were eager for news and singled out various attorneys as 
to motions that would be filed by them, and, of course, 
watched carefully in the Clerk’s office for various motions 
that would be filed. When a paper is filed in the Clerk’s 
office, of course, there is no way that the attorney could 
control the publication of same. 

As to the affidavit of bias and prejudice filed by the de¬ 
fendant Noble, it is difficult to see how such an af¬ 
fidavit could be made the basis of a contempt action. Un¬ 
der the ruling of this Court in the case of Whitaker v. Mc- 
Clean, 73 U. S. App. D. C. 259, 118 F. 2d 596, this Court 
laid down the rule as to the display of bias on the part of a 
Judge that manifested itself during the conduct of a trial. 
In the case of Woolley et al. v. Superior Court in amd 
for Stanislaus County et al., 66 Pac. (2d) 680 and 689, we 
find this: 

“We cannot agree with the trial court however, 
that the presentation or the filing of the statement of 
disqualification constituted a contempt of the court 
* * * No criticism can be made of the manner of pres- 
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entation, and we must assume, in the absence of any 
reply by the trial judge, that counsel acted in good 
faith in the recital of the facts upon which they based 
their allegations of bias and prejudice. 

“We are now passing upon the conduct or remarks 
of counsel during the progress of a protracted trial, 
carried on during the very hottest part of an extremely 
hot summer in the San Joaquin Valley, and in a hall 
probably not conveniently arranged, but only with the 
time and manner of presenting this charge of disquali¬ 
fication. We cannot find in that alone sufficient 
grounds to uphold the judgment of contempt. That 
portion, therefore, of the judgment finding those at¬ 
torneys who presented the statement of disqualifica¬ 
tion guilty of contempt is set aside.” 

In McClatchy v. Superior Court of Sacramento County, 
51 Pac. 696, at 697, we find the following: 

“The publication of the truth as to legal proceed¬ 
ings is not a contempt of court” (citing In re Short- 
ridge, 99 Cal. 526, 34 Pac. 227). 

In the case of Hutton v. Superior Court of City and 
County of San Francisco, 81 Pac. 409, we find this: 

“Contempt proceedings are quasi criminal in their 
nature, and an intent to commit a forbidden act is as 
essential to guilt as in the case of a charge of a criminal 
offense.” 

In the case of Mitchell v. United States, 126 Fed. 550, 
the Court said: 

“But the statute, by its own terms, provides a 
safeguard against the abuse of the privilege granted 
by the statute, and that well-founded safeguard is the 
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requirement that the affidavit must be accompanied 
by a certificate of counsel of record, and with¬ 
out which the affidavit is ineffectual to disqualify 
the judge. This requirement is founded on the as¬ 
sumption that a member of the bar or counsel of rec¬ 
ord will not indulge in reckless disregard of the truth, 
and further attests to the good faith and belief of the 
affiant. Citing Bealand v. U. S., 117 F. 2d 958; Cuddy 
v. Otis, 33 F. 2d 577; Morse v. Lewis, 54 F. 2d 1027; 
Currian v. Mourse, 74 F. 2d 273; Newman v. Zerbst, 
83 F. 2d 973.” 

In the case of Bealands v. United States, 117 F. 2d 958, 
the Court said: 

“A judge may not consider the truth or falsity of 
allegations in an affidavit of personal bias and prej¬ 
udice and the provision requiring the certificate of a 
member of the bar is a precaution against abuse of the 
privilege afforded by the act. The good faith certif¬ 
icate of counsel of record is indispensible and affi¬ 
davits which are not accompanied by the certificate are 
insufficient and may not be filed.” 

In the case of Flegenheimer v. United States, 110 F. 2d 
379, the Court said: 

“We find no improper conduct in the counsel of 
the deceased certifying to the good faith of deceased’s 
affidavit of bias and it is not necessary for us to de¬ 
cide, and we do not decide, the question of whether 
that affidavit was well founded or not. That question 
is not before us and not necessary to our decision. 
But we find nothing to impugn the good faith of 
Governor Silzer and his associates in the surrender of 
the deceased to the Commissioner or in signing the 
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certificate which the statute provided for. That they 
tried to induce the deceased not to file the affidavit 
does not imply that they used bad faith thereafter in 
signing it, as long as the deceased honestly believed 
that the Judge was biased and stated on what facts 
he based his opinion, it was his right to call on his 
counsel to give the certificate provided by the statute 
in order to have the question of bias determined.” 

In the same case, United States v. Flegenheimer, 14 
Supp. 584, the Court said: 

“Counsel can hardly be required to certify to the 
good faith of a client. They cannot be asked to set 
themselves up as guarantors of his mental processes. 
They can only be required to certify with regard to 
their own.” 

In the case of Morrison v. United States , 226 F. 2d 
444, the Court said: 

“Upon examination of this section of the statute, 
and of the decisions construing the same, we are con¬ 
strained to the opinion that it was not within the 
province of the trial judge to pass upon the good faith 
of the defendant, the affidavit being sufficient in form 
and accompanied by the required certificate of counsel 
as to good faith.” 

In this connection we call attention to 29 A. L. R., 
Note 1276, and the authorities collected therein. We also 
call attention to the case of Muller v. People , 15 Colo. 
437, 9 L. R. A. 566, wherein it was held that an affi¬ 
davit of bias and prejudice was not contempt of court. 
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3. Was it necessary that the petition be verified? 

Appellant contends in this case that it was necessary 
that the petition for the rule to show cause should be 
verified and that a proceeding such as this is not unlike 
the ordinary criminal information which requires verifica¬ 
tion. It is the view of the appellant that any proceedings 
initiated which may have the effect of curtailing the lib¬ 
erty of another should be under oath—such as a criminal 
information or the indictment by a grand jury. A proceed¬ 
ings for contempt would have that object in view and 
appellant contends, therefore, that the petition should have 
been verified by the prosecuting attorney. 

In this connection it is interesting to note that the 
proceedings were not initiated by the presiding Judge, and 
that the presiding Judge knew nothing of it but that it 
was a matter that was handled solely by the prosecuting 
officers and was approved by the Judge upon the request 
of the prosecuting officers. 

4. Was appellant entitled to a- trial by jury?.. 

Appellant concedes that under the common law in a 
case of this kind that an accused would not be entitled 
to a trial by jury. However, it is contended that in view 
of the construction now placed upon contempt of court as 
outlined in the case of Nye v. United States et al., supra, 
and Bridges v. State of California, supra, that in a case 
such as this the right of trial by jury is permitted. 

While there is considerable language in the opinions 
relating to contempt that such actions are “quasi-criminal’’ 
and do not qualify as full-fledged crimes and hence do not 
warrant a trial by jury which contention is amply sup- 
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ported by decisions (Ellen Becker v. Plymouth County , 134 
U. S. 31; Gompers v. 17. S., 233 U. S. 604), nevertheless, 
modern research indicates that these decisions are based 
on the Almon Case and conclusions reached by Mr. 
Justice Blackstone in his Commentaries, based again on 
the Almon Case, are erroneous. 

As was stated by an eminent jurist while a professor 
of law: 


“Building on the earlier researches by Mr. Solley- 
Flood, the Senior Master of the English Chancery Di¬ 
vision, Sir John Charles Fox, in a notable series of 
essays has rendered luminously clear the common law 
history of procedure governing the trial of criminal 
contempt.” 

The King v. Almon , 24 L. G. R. 184, 266. 

The Summary Process, 25 L. G. R. 238. 

Eccentricities of the Law of Contempt, 36 L. G. R. 

394. 

The Nature of Contempt of Court, 37 L. G. R. 191. 

The Practice in Contempt Cases, 38 L. G. R. 185. 

The Writ of Attachment, 40 L. G. R. 43. 

“Down to the early part of the 18th century cases 
of contempt even in and about the common law courts 
when not committed by persons officially connected 
with the court, were dealt with by the ordinary course 
of law; i. e., tried by jury except when the offender 
confessed or when the offense was committed ‘in the 
actual view of the court’ * * * The reason for the 
rule was found in the very conception of criminal 
contempt. Selden gives us the meat of the matter. 
‘Contempts are only trespasses, etc., and punishable 
only by fine and imprisonment or by both but not 
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until conviction of the parties (as neither are other 
! like offenses) unless the contempt be in the face of 
! some court against which it is committed, which sup¬ 
plies a conviction” (Proceedings against William 
Stroud, 3 Howell State Trials 235, 267 (1629)). 

In “Power to Regulate Contempts,” Frankfurter & 
Landis, 37 Harv. L. R. 1010, 1042, we find the following: 

“But after the Star Chamber appeared on the scene 
it assumed authority over contempts against any court 
and it asserted its power, unlike the common law 
i courts, by a summary procedure without a jury (24 
L. G. R. 271 et seq.). The Star Chamber was abol¬ 
ished in 1641. But the atmosphere of corrupt and 
arbitrary practices which it had generated partly sur¬ 
vived. Gradually there appear traces of infection in 
the King’s Bench which succeeded to the Court of 
Star Chamber (24 L. G. R. 271). * * * Thus, grad¬ 
ually the summary process of the Star Chamber slipped 
into the common law courts, rendered also somewhat 
familiar by a series of statutes which gave the courts 
authority over some special offenses without trial by 
jury (25 L. G. R. 354). Nevertheless, until 1720 there 
is no instance in the common law precedents of pun¬ 
ishment otherwise than after trial in the ordinary 
course and not by summary process * * * The original 
rolls of the English courts to the remotest times crush- 
ingly disprove Wilmot’s claim (in Rex v. Almon ). The 
ground of Wilmot’s assumption that contempts out of 
court were punishable by summary process in accord¬ 
ance with ‘immemorial usage’ has been swept away by 
the learned labors of Sir John Charles Fox.” 
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5. Did the appellant’s sworn answer denying con¬ 
tempt purge appellant of contempt, if any? 

At common law in cases of indirect or constructive 
contempt the sworn answer of the alleged contemnor fully 
denying the charge is conclusive and entitles him to a dis¬ 
charge. 

We are not unmindful that this rule has been rejected 
by the Supreme Court in the case of United States v. 
Shipp, 203 U. S. 563, 27 S. Ct. 165, and the later case of 
Clark v. U. S ., 289, p. 1, 53 S. Ct. Rep. 465, but inasmuch 
as the Supreme Court in the Nye and the Bridges cases 
has greatly restricted the power of the Court in the pun¬ 
ishment for contempt that we now question the sound¬ 
ness of the Shipp and the Clark opinions in this appeal 
and in the light of the Nye and Bridges cases. 

6. Did the evidence sustain the finding of the court? 

This point will be considered with point 

7. Was the guilt of the appellant established beyond 
a reasonable doubt? 

It is contended that in a contempt case presumption 
of innocence obtains and triers must be satisfied beyond 
a reasonable doubt of accused’s guilt. See Michaelson v. 
United States, 266 U. S. 42, 45 S. Ct. 18, 69 L. Ed. 162, 
35 A. L. R. 451. See, also, United States v. Balam, 26 
Fed. Supp. 491. 

In the case of Blim v. United States, 68 F. 2d 484, 
it was held: 

“Contempt proceeding for obstruction of justice 

by means of false testimony before grand jury being 
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criminal in nature, respondent is presumed to be in¬ 
nocent, and must be proved guilty beyond a reason¬ 
able doubt.” 

And it was stated in the same case that there was no 
shifting of the burden of proof in a proceeding for crim¬ 
inal contempt. In the recent case of In re Eskay, 122 F. 
2d 819, it was held: 

“Where contempt has not been committed in the 
presence of the court and evidence must be taken to 
establish the contempt, the court’s summary powers 
are curtailed to the extent that accused must be pre¬ 
sumed to be innocent, need not testify against him¬ 
self and must be found guilty beyond a reasonable 
doubt.” 

It is submitted in this case that the evidence greatly 
preponderated in favor of the appellant and that being so 
it is clear that guilt was not established beyond a reason¬ 
able doubt. 

8. Is this case controlled by the Supreme Court deci¬ 
sion of Nye v. United States et al., 313 U. S. 33, 61 S. Ct. 
810; and Bridges v. State of California, supra? 

This brings us to the most important aspect of this 
case and that is the due construction placed upon the 
power of Federal Courts in the recent cases of Nye and 
Bridges. In this connection we also call your attention to 
the case of Pendergast v. United States , 317 U. S. 412, 
63 S. Ct. Rep. 268. 

Rules for preserving discipline, essential to the admin¬ 
istration of justice came into existence with the law itself 
% 

and contempt of court {contemptus curiae) has been a rec- 
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ognized phrase in English law from the twelfth century to 
the present time. 

The punishment of contempt is the basis of all legal 
procedure and implies two distinct functions to be exer¬ 
cised by the court, (1) enforcement of the process and 
orders of the court, disobedience to which may be described 
as “civil” contempt and (2) punishment of other acts which 
hinder the administration of justice, such as disturbing the 
proceedings of the court while it is sitting or libeling the 
judge or publishing comments on a pending case which are 
both distinguished as criminal contempt: 

Civil contempt is a wrong for which the law awards 
reparation to the injured party, which, though nominally 
contempt of court is a wrong of private nature between 
subject and subject and the punishment is a form of execu¬ 
tion for enforcing the rights of a suitor. Actions of crimi¬ 
nal contempt are those proceedings used to vindicate the 
authority of the court. 

The leading case on the procedure for punishment of 
contempt of court and the root of the present practice in 
cases of criminal contempt is King v. Almon, in which a 
bookseller was tried for libel of Chief Justice Mansfield 
and a judgment was prepared but never delivered by Mr. 
Justice Wilmot. This judgment, written in the year 1765 
holds that a libel on a judge in his judicial capacity is 
punishable by the process of attachment, without the in¬ 
tervention of a jury and that this summary form of proce¬ 
dure is “founded on immemorial usage” (Wilmot’s Notes, 
p. 243). 
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Blackstone enumerates various classes of contempts 
and amongst them contempts by speaking or writing con¬ 
temptuously of the court or judges acting in their judicial 
capacity by printing false accounts of pending causes. He 
adds “The process of attachment for these and like con¬ 
tempts must necessarily be as ancient as the laws them¬ 
selves” (4 Commentaries 286). 

However, he also points out that summary punish¬ 
ment for contempt out of court and the use of attachment 
and the examination of the accused by interrogatories (an 
English practice) rendered “this method of making the de¬ 
fendant answer upon oath to a criminal charge is not agree¬ 
able to the genius of the common law in any other in¬ 
stance” (4 Commentaries 287-288). 

It is probable that Blackstone was influenced by Wil- 
mot in arriving at this determination of the law since it is 
known that portions of the Commentaries were submitted 
to Wilmot by Blackstone for the former’s approval 
(Wilmot’s Memoirs, p. 201). 

The first reported case in an English court in which 
the undelivered judgment in Almon’s case was cited and 
adopted by the court is Rex v. Clement which involved the 
liability of the defendant for contempt for publishing a re¬ 
port of a trial in violation of a court injunction. The 
King’s Bench did not rule on the contempt, merely holding 
that the injunction was valid and an indictment for con¬ 
tempt unnecessary. The court in its opinion refers to 
Wilmot’s decision in Almon’s case and indicates its ap¬ 
proval of the rule (Rex v. Clements, (1821) 4 Bam & Aid. 
218). 
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Summary trial in constructive contempt cases in Eng¬ 
land received a set-back in the case of William Bingley due 
primarily to the obstinacy of the respondent. Bingley was 
publisher of the “North Briton,” a newspaper in which the 
publisher charged Lord Mansfield of having acted as coun¬ 
sel for the prosecution in the Wilkes case. In June, 1768, 
Bingley was brought before the court upon a writ of at¬ 
tachment and committed to Newgate. In January, 1769, he 
was again committed and refusing to enter into a recog¬ 
nizance to answer interrogatories he remained in prison 
until June, 1770. Thus it became apparent that the defend¬ 
ant might remain in jail the rest of his life but this di¬ 
lemma was avoided by the Attorney General who himself 
applied to the court for discharge. The result of this case 
was to give a decided check to attachments for contempt 
out of court. In 1793 Bingley wrote that since his case 
there had been no attachments for constructive contempts 
in the intervening twenty-four years ( Bingley’s Case , 
1768 (not reported)). 

In 1785 Lord Erskine, then at the Bar, wrote an 
opinion laying down the principle that no crime can be 
considered a contempt of any particular court so as to be 
punishable by attachment unless the act which is the 
object of the punishment be in direct violation or ob¬ 
struction of something previously done by the court which 
issues it and which the party attached was bound by some 
antecedent proceeding of it to make a rule of his con¬ 
duct. 

Lord Erskine when Lord Chancellor acted upon this 
principle in an important case and indicated that he was 
not prepared to subscribe to the doctrine that constructive 
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contempt is punishable by attachment (Ex parte Jones , 
(1806) 1 Veo. 237). 

This decision of the eminent judge was due to the 
antipathy toward summary punishment of contempts of 
court based on the doctrine in Almon’s Case and the as¬ 
sumption of the eminent justice that such was s the law 
and that it had so existed from “time immemorial” al¬ 
though as Blackstone pointed out, it was an anomaly in 
the English jurisprudence. 

The first case in the United States involving inter¬ 
pretation of the Almon case was the impeachment of Judge 
Peck in 1831 before the Senate of the United States on the 
charge that, while sitting as a judge of a district court, he 
had caused an attachment for contempt to issue against 
one Lawless, an attorney practicing in his court and had 
summarily (without jury) sentenced him to twenty-four 
hours imprisonment and suspended him from practice for 
eighteen months. The contempt consisted of publishing 
in a newspaper a letter which the judge held to be a libel 
on himself in his judicial capacity. 

Almon’s Case was the principal authority relied upon. 
James Buchanan, the Chief Manager of the impeachment, 
a distinguished member of the bar and later President 
felt otherwise and argued that Almon’s case is no case at 
all but merely an opinion of a judge which was never 
delivered and that the power to punish the offense of 
scandalizing a court is a Star Chamber power. 

That this was his firm conviction was indicated by the 
fact that immediately upon the acquittal of Judge Peck 
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by a vote of 22 to 21, Buchanan took action to fulfil the 
pledge made in his closing argument when he said: 

“I will venture to predict that whatever may be 
the decision of the Senate upon this impeachment, 
Judge Peck has been the last man in the United States 
to exercise this power and Mr. Lawless has been its 
last victim.” 

(Report of the Trial of James H. Peck, p. 430.) 

On the day after the acquittal, as head of the Judiciary 
Committee of the House, Mr. Buchanan drafted an act 
to limit the power of the Federal judiciary in constructive 
contempts. This statute is now Section 385 of the United 
States Code (Judiciary) and Section 241 of the United 
States Code (Criminal). One provision of Section 385 
being: 

“That the power of the several courts of the United 
States to issue attachments and inflict summary pun¬ 
ishments for contempts of court shall not be con¬ 
strued to extend to any cases except the misbehavior 
of any person or persons in the presence of said courts 
or so near thereto as to obstruct the administration 
of justice * * *” 

under • which section the present matter is apparently 
brought. 

For a definition of “misbehavior” see the dissenting 
opinion of Mr. Justice Holmes in Toledo Newspaper Co., 
v. United States, (1918) 247 U. S. 402. 

For definition of “so near thereto as to obstruct” see 
United States v. Nye, supra. 
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With respect to the Nye case it is well to refer to 
that briefly. After reviewing the whole history of the 
right of Judges to punish for contempts, the Court said 
in the Nye case (313 U. S. 48): 

“Mindful of that history, we come to the construc¬ 
tion of Section 268 of the Judicial Code in light of 
i the specific facts of this case. The question is whether 
the words ‘so near thereto’ have a geographical or a 
a causal connotation. Read in their context and in 
; the light of their ordinary meaning, we conclude that 
i they are to be construed as geographical terms. In 
Ex parte Robinson, supra , 19 Wall. 511, 22 L. Ed. 205, 
it was said that as a result of those provisions the 
i power to punish for contempts ‘can only be exercised 
i to insure order and decorum’ in court. ‘Misbehavior 
i of any person in their presence’ plainly falls in that 
category. In re Terry, 128 U. S. 289, 9 S. Ct. 77. 
And in Ex parte Savin, 131 U. S. 267, 9 S. Ct. 699, 
it was also held to include attempted bribes of a wit¬ 
ness, one in the jury room and within a few feet of 
i the court room and one in the hallway immediately 
adjoining the court room. See Cooke v. United States, 
267 U. S. 517, 45 S. Ct. 390. The phrase ‘so near there- 
i to as to obstruct the administration of justice’ like¬ 
wise connotes that the misbehavior must be in the 
vicinity of the court. Nelles & King, Contempt by 
; Publication in the United States, 28 Col. L. Rev. 525. 
It is not sufficient that the misbehavior charged has 
some direct relation to the work of the court. ‘Near’ 

I in the context, juxtaposed to ‘presence,’ suggests 
physical proximity not relevancy. In fact, if the words 
i ‘so near thereto’ are not read in the geographical 
sense, they come close, as the government admits, to 
being surplusage. There may, of course, be many 
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types of ‘misbehavior’ which will ‘obstruct the ad¬ 
ministration of justice’ but which may not be ‘in’ 
or ‘near’ to the ‘presence’ of the court. Broad cate¬ 
gories of such acts, however, were expressly recog¬ 
nized in Section 2 of the Act of March 2, 1831, and 
subsequently in Section 135 of the Criminal Code. It 
has been held that an act of misbehavior though cov¬ 
ered by the latter provisions may also be a contempt 
if committed in the ‘presence’ of the Court. Ex parte 
Savin, supra, and Sinclair v. United States, 279 U. S. 
749, 49 S. Ct. 471. Yet in view of the history of those 
provisions, meticulous regard for those separate cate¬ 
gories of offenses must be had, so that the instances 
where there is no right to jury trial will be narrowly 
restricted. If ‘so near thereto’ be given a causal 
meaning, then Section 268 by the process of judicial 
construction will have regained much of the general¬ 
ity which Congress in 1831 emphatically intended to 
remove. See Thomas, Problems of Contempt of Court 
(1934), Ch. VII. If that phrase be not restricted to 
acts in the vicinity of the court but be allowed to 
embrace acts which have a ‘reasonable tendency’ to 
‘obstruct the administration of justice’ ( Toledo News¬ 
paper Co. v. United States, supra, 247 U. S. 564) then 
the conditions which Congress sought to alleviate in 
1831 have largely been restored. See Fox, The His¬ 
tory of Contempt of Court (1927), Ch. IX. The result 
will be that the offenses which Congress designated 
as true crimes under Section 2 of the Act of March 
2, 1831, will be absorbed as contempt wherever they 
may take place. We cannot by the process of inter¬ 
pretation obliterate the distinction which Congress 
drew.” 
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In conclusion in the Nye case the Supreme Court said 

this: 

“We may concede that there was an obstruction 
in the administration of justice, as evidenced by the 
! long delay and large expense which the reprehensible 
conduct of petitioners entailed. And it would follow 
i that under the ‘reasonable tendency’ rule of Toledo 
Newspaper Co. v. United States, supra, the court below 
did not err in affirming the judgment of conviction, 
i But for the reasons stated that decision must be over¬ 
ruled. The fact that in purpose and effect there was 
an obstruction in the administration of justice did not 
! bring the condemned conduct within the vicinity of 
! the court in any normal meaning of the term. It 
was not misbehavior in the vicinity of the court dis- 
I rupting to quiet and order or actually interrupting the 
! court in the conduct of its business. * * * Hence, it 
was not embraced within Section 286 of the Judicial 
i Code. If petitioners can be punished for their 
i misconduct, it must be under the Criminal Code where 
they will be afforded the normal safeguards sur¬ 
rounding criminal prosecutions.” 

In the case at Bar it is difficult to see how there 
could be any claim that there was any obstruction of justice 
inasmuch as the trial was not interrupted nor has there 
been any showing that the course of the trial was in any 
wise affected by anything done by the appellant even if 
it is assumed as the government contends that appellant 
had no right to file the motions and had no right to file the 
affidavit of bias and prejudice on behalf of defendant Rob¬ 
ert Noble. 
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CONCLUSION. 

In view of what has been stated we contend that the 
allegations in the petition did not make out a case of con¬ 
tempt. We contend that there was no obstruction of 
justice. The appellant had a right to file the motions 
that were filed in this case and that appellant’s client 
had a right to file the affidavit of bias and prejudice against 
the presiding judge and appellant had the right to certify 
to the same. We contend also that the guilt of the ap¬ 
pellant was not established beyond a reasonable doubt, 
and in that view of the situation the judgment of the 
Court below was in error and should be reversed. 

James J. Laughlin, 

National Press Building, 
Washington, D. C., 

Appellant. 
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OF COLUMBIA 


statement of the case 

On May 10, 1944, appellant was convicted of contempt of 
court and fined the sum of $150.00 following a hearing before 
Justice Jennings Bailey (Tr. 145-147). 1 The hearing was held 
pursuant to an order to show' cause issued by the late Chief 
Justice Edw’ard C. Eicher, and served upon the appellant on 
April 29,1944, upon the petition of O. John Rogge and Joseph 
W. Burns, Special Assistants to the Attorney General of the 
United States, and upon the Court’s own motion (App. 38, 
Br. 8). • 

1 The designation (App. —) refers to appellee's appendix as appellant did 
not print an appendix. The designation (Br. —) refers to appellant’s 
brief. The designation (Tr. —) refers to the typewritten bill of exceptions, 
and (Tr. Ex. —) refers to the exhibits attached to the bill of exceptions 
with the number there given which is not always the exhibit number given 
in'court. . 

. It should be noted that appellant violates Rule 17 (c) of this Court in 
that no references at all are made to the transcript of record in his brieC 


( 1 ) 
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The petition alleged, in substance: 

i (1) That on April 17, 1944, the trial of Criminal Case No. 
73086, entitled United States of America v. Joseph E. McWil¬ 
liams et al., commenced before the late Chief Justice Edward 
CL Eicher in the District Court for the District of Columbia. 
The trial was still continuing at the time the petition was filed. 

(2) That Appellant, James J. Laughlin, was a member of the 
bar of the District Court for the District of Columbia and attor¬ 
ney of record for two of the defendants in the criminal case, 
Robert Noble and Edward James Smythe. 

(3) That on April 20,1944, the Court began the impaneling 
of the jury in that case and that it had not yet been completed 
App. 38-39). 

(4) That on April 14. 1944, prior to the actual commence¬ 
ment of the trial, appellant had filed in court on behalf of the 
defendant Noble, a “Motion to Summon Witnesses for the 
Defendant at the Expense of the United States,” that attorneys 
for other defendants filed motions requesting similar relief, and 
that on April 14. the Court ruled, in the presence of the ap¬ 
pellant. that motions of that nature would not be considered 
by the Court until approximately two weeks before the ex¬ 
pected close of the Government’s case. It was stated that the 
Government’s case would take at least two months. This 
ruling was repeated by the Court, in the presence of appellant, 
on April 17,1944 (App. 39). 

(5) That on April 20.1944. at the beginning of the impanel¬ 
ing of the jury, a large number of jurors were excused for cause 
when it appeared that they had formed opinions as to the 
guilt or innocence of the defendants as a result of articles they 
had read in the public press (App. 39). 

1 ( 6 ) That appellant, after April 20, 1944, knowing that a 
large number of jurors had been disqualified as a result of 
opinions formed by reading newspapers, filed in court, on sep¬ 
arate days, additional motions to summon witnesses, which, 
were not intended to accomplish any legally proper purpose in 
connection with the defense of appellant’s clients, but were 
filed merely as aii excuse and as a vehicle for making state¬ 
ments to the public press concerning them, for the sole purpose 
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of bringing to the attention of members of the jury panel 
allegations of matters which were not admissible in evidence 
and charges which would cause the prospective jurors to form 
an opinion as to the guilt or innocence of the defendants in 
order either to disqualify them on the ground that they had 
read about the case or improperly to influence and prejudice 
them against the United States if they should be selected as 
jurors (App. 39-40). 

(7) That on three separate days during the impaneling of 
the jury, April 24, 26, and 29, 1944, appellant filed motions to 
summon witnesses containing sensational charges involving 
well-known personages and containing allegations which could 
not have the remotest pertinency or materiality to the issues 
on trial. That appellant made copies of said motions available 
to the press prior to the filing in court (App. 41). 

(8) That on- April 26, 1944, appellant filed on behalf of the 
defendant Noble an affidavit of personal bias and prejudice; 
against Chief Justice Eicher, well after the trial had begun 
although appellant knew that other affidavits alleging a sim¬ 
ilar bias in favor of the Government had been denied because 
they did not comply with the requirements of law as to time 
of filing, although he (together with other attorneys) had filed 
a motion previously to the same effect which had been over¬ 
ruled, and although he knew that the Noble affidavit could not 
at that time properly be considered by the Court as an affidavit 
of bias and prejudice in compliance with the statute, U. S. C., 
Title 28, Sec. 2o. 

(9) That the purported affidavit of bias and prejudice con¬ 
tained scandalous, insulting, scurrilous, and contemptuous al¬ 
legations based solely on information and belief, attacking the 
integrity of the trial judge and the Court and holding the Court 
up to ridicule and contempt, but making no pretense of show¬ 
ing the source of the so-called information and belief upon 
which it purported to be based; that the affidavit was im¬ 
properly filed as an excuse for appellant making statements 
to the press in order to improperly influence and coerce Chief 
Justice Eicher to remove himself as trial judge and to delay the 
trial of the case, thus obstructing the due administration of 
justice (App. 42-43). 


- I 


4 

- On May 2, 1944, appellant filed an answer to the order to 
show cause in which he admitted the allegations of the petition 
that the trial of United States v. McWilliams was pending, that 
he was attorney of record in the case for defendants Robert 
Noble and Edward James Smythe, that the trial court had 
begun the impaneling of a jury on April 20, 1944, which process 
had not yet been completed, and appellant added that the 
jurors already tentatively selected were discharged on the trial 
court’s own motion on May 1, 1944 (App. 49). Other allega¬ 
tions of the petition admitted by appellant will be discussed 
later. 

Since copies of the three motions and affidavit upon which 
the adjudication of contempt was based have not been fur¬ 
nished for each member of the Court by appellant, the perti¬ 
nent allegations will be discussed here. The first “Motion to 
Summon Witnesses for the Defendant at the Expense of the 
United States” was filed by appellant on behalf of the defend¬ 
ant Noble on April 14.1944, prior to the actual commencement 
of the trial. This motion is not included as a basis for the 
charge of contempt. 

• The second “Motion to Summon Defense Witnesses at the 
Expense of the United States” was filed by appellant on April 
24, 1944, on behalf of the defendant Edward James Smythe, 
and sworn to by Smythe (Tr. Ex. 8, App. 39). This motion 
requested the court to summon as defense witnesses at Govern¬ 
ment expense Henry Ford and Charles Lindbergh. The mo¬ 
tion stated that it was filed in accordance with Section 109. 
Title 23, District of Columbia Code, that defendant found it 
essential that the named witnesses be available, that their 
testimony was material, and that he could not safely go to trial 
without them. The document charged that the prosecution 
was not brought in good faith but was brought by the Roose¬ 
velt Administration at the direction of influences inimical to 
the best interests of our Government in an effort to discredit 
certain patriotic officials high .in official life; that there was a 
conflict between American interests and foreign influence and 
intimidations. It stated further that defendant expected to 
show by the testimony of Henry Ford that he had made utter- 
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ances against Jewish personages and Jewish influences seek¬ 
ing to undermine the fundamentals of our country a hundred 
times more pronounced and vicious than any of the writings 
or utterances of defendant Smythe' and that at no time was 
Ford ever prosecuted. It also set forth that the testimony of 
Lindbergh was necessary because, he, too, viciously attacked 
certain Jewish influences endeavoring to undermine our Gov¬ 
ernment and direct the policies of the Administration, which 
attacks were far more pronounced and vicious than any of the 
writings or utterances attributed to the defendant Smythe, 
and yet no attempt was made to prosecute Colonel Lindbergh. 
The motion claimed this testimony was relevant and material 
in order that the defendant might show the prosecution was not 
brought in good faith but had been urged upon the National 
Administration by certain unholy and vicious influences try¬ 
ing to fritter away and destroy the Constitution and the Bill 
of Rights. Finally, the motion charged that the indictment was 
a mere subterfuge used by the Roosevelt Administration as 
a ruse to besmirch and smear the good names of certain patriotic 
Americans such as General Douglas MacArthur, Governor John 
W. Bricker. Senator Arthur H. Vkndenberg, Senator Gerald 
P. Nye, Senator Burton K. Wheeler, Congressman Hamilton 
Fish, Congressman Clare Hoffman, and Congressman John E. 
Rankin. 

The third “Motion to Summon Defense Witnesses at the 
Expense of the United States” was filed by appellant on April 
26, 1944, also on behalf of and sworn to by defendant Edward 
James Smythe (Tr. Ex. 14, App. 41). This motion requested 
the court to summon at Government expense Congressman 
Martin Dies, Attomely General Francis Biddle, and Justice 
Matthew F. McGuire. This motion also purported to comply 
with Section 109, Title 23, District of Columbia Code, and 
stated that the testimony of the named witnesses was essential 
and material to the defense of the defendant Smythe. It al¬ 
leged that the prosecution was not brought in good faith but 
was initiated by the Roosevelt Administration at the urging 
of certain influences inimical to the best interests of our Gov¬ 
ernment in an effort to discredit certain patriotic Americans 
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high in official life and that'these influences constitute an 
unholy alliance which instituted this prosecution in order to 
besmear and besmirch the good names of Senators Arthur H. 
Vandenberg. Gerald P. Nye, Burton K. Wheeler, and Robert 
A. Taft, Congressman Hamilton Fish, Clare Hoffman, and John 
E. Rankin, and Governor John W. Bricker, Colonel Charles A. 
Lindbergh, and others. The motion stated that the defendant 
desired to show by testimony of Congressman Dies that more 
than two years before the attack on Pearl Harbor his Com¬ 
mittee submitted recommendations for dealing with the Fifth 
Column, including the Japs, the Nazis, and the Fascists; that 
it had uncovered evidence of Japanese propaganda and espio¬ 
nage, and, among other things, material which clearly showed 
the Jap purpose to attack America; that Dies was subjected to 
a deluge of derision, contempt, and ridicule by high officials of 
the Roosevelt Administration; that Dies warned of the dangers 
of the Japanese; that a communication had been addressed to 
the Attorney General with reference to the advisability of 
holding hearings, and that,Matthew F. McGuire, then Acting 
Attorney General, had prevented Dies from holding public 
hearings to arouse the American people. For these reasons, 
the motion stated, it was necessary to have Dies, Biddle, and 
McGuire subpoenaed at Government expense in order that he 
might further his defense in his contention that the prosecution 
was not brought in good faith. 

The fourth “Motion to Summon Defense Witness at the 
Expense of the United States/' also on behalf of the defendant 
Edward James Smythe, was filed by appellant on April 29, 
1944, and sworn to by Smythe (Tr. Ex. 15, App. 43). This mo¬ 
tion requested the court to summon as a defense witness at 
Government expense James F. Byrnes, Director of War Mobili¬ 
zation. This motion, purporting to comply with the same 
statute as the others, alleged that the testimony of Byrnes was 
necessary to show that the prosecution against Smythe was not 
brought in good faith but was a result of a conspiracy of cer¬ 
tain groups inimical to the best welfare of our country. It set 
forth that such testimony would show that he, Byrnes 
visited Germany in 1936, made certain statements compli- 



mentary to the Hitler regime, and while in Nuremberg gave 
the Nazi salute. 

The “Affidavit of Bias and Prejudice” was filed by appellant 
on behalf of the defendant Robert Noble on April 26. 1944 (Tr. 
Ex. 16, App. 42). It stated that it was filed in accordance with 
U. S. C., Title 28, § 25. The affidavit charged: 

* * # Defendant says that some two years or more 
ago the President of the United States called the At¬ 
torney General Francis Biddle to the White House and 
directed that the said Francis Biddle initiate the pros¬ 
ecution herein and that the said Francis Biddle in¬ 
formed the President that there was no possibility of 
obtaining a conviction even though indictments were 
returned. At that time, defendant says upon informa¬ 
tion and belief, the President of the United States 
stated to Francis Biddle: “Well, you are not the judge 
and remember I will pick the judge,” and says that the 
President appointed the Honorable Edward C. Eicher 
to his present post on January 23, 1942, and that Judge 
Eicher took office February 3,1942. 

Defendant says that Judge Eicher is so closely con¬ 
nected with the President of the United States and such 
a strong partisan of the New Deal Administration that 
he will do his utmost to please the President of the 
United States and will endeavor insofar as he possibly 
can to bring about a conviction herein. 

Defendant says upon information and belief that 
Chief Justice Eicher has been promised by the President 
of the United States a reward if this prosecution is suc¬ 
cessful and such reward will be in the nature of an 
Appellate Judgeship in the Eighth Judicial Circuit or 
possibly a Judicial berth on the Supreme Court of the 
United States. 

Defendant says, therefore, that Chief Justice Eicher 
will be biased and prejudiced against him and that he 
cannot deal fairly and justly but will lean toward the 
prosecution in this case due to his very close affiliation 
: and connection with the President of the United States. 
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The concluding paragraph of the affidavit stated: 

Defendant says further that this affidavit could not 
be filed sooner due to the fact that the information con¬ 
tained herein came to his attention only on Tuesday, 
April 25,1944, and it is filed at the earliest possible date. 

It was subscribed and sworn to by Robert Noble, and below it 
there was stated, over the signature of appellant: 

I certify that this affidavit is filed in good faith and 
not for the purpose of delay. 

The relevant facts as shown by the evidence and admitted 
by appellant’s answer to the petition are as follows: 

1 On April 14,1944, during a pretrial hearing on various mo¬ 
tions, appellant submitted a motion to subpoena General Short 
and Admiral Kimmel at Government expense on behalf of his 
client Robert Noble (Tr. 3. Ex. 1, p. 29). Attorneys for other 
defendants filed motions requesting similar relief. In appel¬ 
lant’s presence the trial court ruled that motions of this nature 
would not be considered by it until approximately two weeks 
before the expected close of the Government’s case. It was 
then stated that the Government’s case would take several 
months (Tr. 29.104,115,139, Ex. 1, pp. 29-30, Ex. 1A, pp. 6-8). 
The court repeated this ruling on April 17, 1944, the first day of 
trial again in appellant’s presence (Tr. 11, Ex. 2a, pp. 1-2). 

On Sunday, April 23. 1944, appellant took to the office of 
Arthur Sears Henning, a reporter for the Washington Times- 
Herald, and Chicago Tribune, a copy of the motion for the 
summoning of Henry Ford and Charles A. Lindbergh at Gov¬ 
ernment expense, and told Henning that he would file it on 
the following day (Tr. 6, 7). Appellant, in his own testimony, 
admitted this to be the case (Tr. 138). The Ford and Lind¬ 
bergh motion was filed by appellant the following day, Monday, 
April 24 (App. 39). The article by Henning describing this 
motion was published in the Washington Times-Herald on the 
morning of April 24, before the motion was actually filed in 
Court (App. 45). 

On Monday, April 24, appellant turned over to Philip War¬ 
den, a reporter for the Washington Times-Herald, for publica¬ 
tion, a copy of a letter addressed to the President of the United 
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States (Tr. 19, App. 40). Warden published an article concern¬ 
ing it in the Washington Times-Herald onTuesday, April 25, 
1944 (App. 46). The article quoted statements from the letter, 
including charges that the case was not brought in good faith 
but resulted from a conspiracy inimical to the best interests of 
our Government and was brought by certain influences which, 
had prevailed upon the Administration to initiate the prose¬ 
cution in order that the good names of certain high patriotic- 
officials would be besmirched and smeared. The same names 
were mentioned as in the motion to subpoena Ford and Lind¬ 
bergh. It charged that the trial of the case against his clients 
Noble and Smythe would create a wave of hostility and bias to¬ 
ward the Jewish race, and stated also that it was appellant s 
personal belief that the trial would not conclude until Novem¬ 
ber 8, 1944, when there would be a change of Administration. 

On Tuesday, April 25, 1944, appellant gave International 
News Service reporter Frank B. Allen, for publication, a copy 
of the motion to summon Congressman Martin Dies, Attorney 
General Francis Biddle, and Justice Matthew F. McGuire, and ' 
Allen prepared an article, the substance of which was published 
in the Washington Times-Heraid the next day (Tr. 23, 24 r 
App. 47). Appellant filed this motion with the court on Wed¬ 
nesday, April 26, 1944, after the newspaper article had already 
been published (App. 41). 

On Wednesday. April 26, 1944, appellant filed a motion for 
the disqualification of Chief Justice Eicher which was signed 
by himself and fifteen other attorneys. Later that same day, 
after this motion for disqualification had been denied, appel¬ 
lant filed the affidavit of bias and prejudice against the trial 
judge on behalf of his client Robert Noble (App. 42). A copy 
of this was taken to the office of reporter Philip Warden on the 
same day by attorney Albert W. Dilling, codefense counsel in. 
the trial, acting simply as a messenger for appellant (Tr. 20, 
38,137), and it was published in the Washington Times-Herald 
on Thursday, April 27, 1944 (App. 48). 

On Saturday, April 29, 1944, appellant prepared two mo¬ 
tions, one to summon, at Government expense. Director of War 
Mobilization James F. Byrnes, and a similar motion to sum¬ 
mon, at Government expense, Harry Hopkins and David 
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Niles, Administrative Assistants to the President, both on be¬ 
half of the defendant Edward James Smythe (Tr. 141, 142), 
On the same day appellant had a conversation with Interna¬ 
tional News Service reporter Frank B. Allen in which he told 
him of the Byrnes motion and its contents (Tr. 26, 27, 141). 
He also told him that he would file a motion to summon Hop¬ 
kins and Niles on the following Monday, May 1, 1944. Allen 
sent the information with respect to the Hopkins and Niles 
motion out for publication, and its substance was published 
in the Washington Post on Monday, May 1, 1944 (Tr. 24r-27, 
31-32, Ex. 5, App. 56). This last motion to summon Hopkins 
and Niles was never filed with the Court (Tr. 141,143). 

|The Hopkins and Niles motion charged “an unholy con¬ 
spiracy fomented by certain elements in an effort to besmirch 
the good name of some very high ranking Americans.” It / 
stated that the named individuals were necessary witnesses 
without whom the defendant Smythe could not safely go to 
trial, and that he desired to show by their testimony that at. 
the direction of the President they directed the unsuccessful 
attempt to purge Senator Guy M. Gillette in the senatorial 
election in 193S, and that certain things were done and certain 
statements made by these individuals in the attempt which 
would throw great light on the circumstances surrounding the 
prosecution and show that it was not brought in good faith 
(Tr. Ex. 5A, App. 56). 

During the impaneling of the jury on April 24, 1944, there 
were 94 to 98 prospective jurors present in the courtroom. 
The trial judge questioned the entire panel as to whether or 
not they had heard or read anything about the case or any of 
the defendants. All but 4 jurors admitted reading such mat¬ 
ter. Of the number who had read about the case, 45 admitted 
having fixed opinions and were challenged for cause. Of these, 
appellant, one of 22 defense counsel present, personally chal¬ 
lenged 22 (Tr. 13, Ex. 3). At the point where the 4 prospective 
jurors in the panel of 90 or so in the courtroom indicated they 
had not read anything about the case, appellant was heard to 
make the remark aside, “I must be slipping” (Tr. 15, 16, 17). 
Further discussion of the evidence, including appellant’s de- 
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fense, will be taken up in the argument as to the sufficiency of 
the evidence, infra. 

SUMMARY OF ARGUMENT 

1. Justice Bailey’s refusal to disqualify himself from the 
hearing of the contempt case after the filing of an affidavit of 
bias and prejudice against him by appellant was proper since 
appellant waived such action by withdrawing it from the files 
of the court, by failing to return it until the clerk called him, 
and by failing to call the Court’s attention to it on the return 
day of the order to show cause. 

2. The law did not require the petition for rule to show 
cause to have been verified. 

3. Appellant was not entitled to a trial by jury in a case of 
contempt of court. 

4. Appellant’s sworn answer could not purge his contempt. 

5. The evidence established appellant’s guilt beyond a rea¬ 
sonable doubt. 

A. Appellant’s several purported motions for the summon¬ 
ing of prominent persons as defense witnesses at Government 
expense, which alleged that their testimony would support sen¬ 
sational but entirely immaterial charges made in the motions, 
and which were submitted in violation of an understanding with 
the Court on separate days while the Court was attempting to 
choose a jury, were not filed for the purpose of protecting the 
interests of appellant’s clients, but to secure publicity for their 
charges and to influence and render incompetent the jurors. 

B. Appellant filed the malicious and defamatory affidavit 
of bias and prejudice against Chief Justice Eicher without re¬ 
gard for the truth of its allegations while the jury was being 
impaneled for the purpose of embarrassing the trial judge and 
obtaining publicity for sensational charges designed to im¬ 
properly influence* prospective jurors. 

6. Appellant’s conduct was in the presence of the Court or 
so near thereto as to obstruct the administration of justice and, 
therefore, constituted contempt of court. 
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ARGUMENT 

I 

By withholding his affidavit of bias and prejudice against 
Judge Bailey until he could ascertain whether or not the 
rulings of the Court were favorable appellant waived it 

Appellant assigns as error the failure of Justice Bailey to 
disqualify himself from hearing the contempt case after the 
filing of an affidavit of bias and prejudice against him by 
appellant. 

The record shows that on Tuesday morning, May 2, 1944, 
prior to the convening of court, appellant filed his affidavit 
with the clerk of the District Court and after it was duly 
stamped he withdrew it from the files. When court convened 
arid appellant appeared before Justice Bailey in response to 
the order to show cause, he moved to dismiss the order, made 
demand for a jury trial, and was granted a continuance until 
Thursday, May 4, but he made no mention of the affidavit of 
bias and prejudice against Justice Bailey. On W T ednesday, 
May 3, the clerk of the court called appellant by telephone and 
requested return of the document, which was done. On Thurs¬ 
day, May 4, Justice Bailey called appellant’s attention to these 
facts and he admitted them to be true but explained that he 
had not intended to file the document but merely to take his 
oath before the clerk and he had not realized that the clerk had 
stamped it “Filed.” After noting that appellant had not called 
his attention to the affidavit on May 2, Justice Bailey ruled that 
appellant had waived any action based upon it (Tr. 1-2). 

The contention of appellant that Justice Bailey erred in this 
ruling is insolent and impudent. The statement of appellant 
(Br. 21) that Justice Bailey overruled the affidavit of bias and 
prejudice is an error. The court did not overrule the affidavit, it 
simply ruled that appellant had waived his right to have the 
affidavit considered by the court. 

The colloquy between the court and appellant with refer¬ 
ence to this affidavit warrants the conclusion that appellant 
did not intend to have the affidavit considered by Justice 
Bailey. Appellant’s statement to the court was that he did 
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not intend to file the affidavit, but merely to have the clerk 
take his oath, and that he did not realize that the clerk had 
stamped it “Filed” (Tr. 2). The evidence shows that if the 
clerk had not called upon appellant to return the affidavit on 
May 3, the court would have had no knowledge at all of its 
contents at the time the hearing commenced on May 4. 

The conduct of the appellant indicates that he intended to 
hold the affidavit until he ascertained what the attitude of the 
court would be toward him during the hearing, and then file 
it, perhaps not until after the hearing had been concluded. 
The most that can be said in behalf of appellant is that he had 
an affidavit of bias and prejudice against Justice Bailey before 
he appeared in court on May 2, but did not call the court’s at¬ 
tention to it. If appellant intended to file it at any later time 
it could only be to cause delays and continuances. Under these 
circumstances the court not only properly ruled that appellant 
had waived his right to have the affidavit considered, but the 
court could have overruled the affidavit itself. 2 

II 

% 

Verification of the petition for the order to show cause was 

not required 

Appellant cites no authorities in support of his contention 
that it was necessary that the petition for the order to show 
cause be verified. There is no such requirement imposed by 
statute or common law. The exact form of the procedure in 
the initiation of prosecutions for contempts is not important. 
Savin, Petitioner, 131 U. S. 267,278-9 (1889); Cooke v. United 
States, 267 U. S. 517, 536 (1925). Appellant’s contention is in 
conflict with established law. In re Fletcher, 71 App. D. C. 
108, 107 F. (2d) 666, 668 (1939), cert. den. 309 U. S. 664; 
Hunter v. United States, 48 App. D. C. 19, 24 (1918); United 

* Chafin v. United State*, 5 F. (2d) 592, 595 (C. C. A. 4, 1925), cert. den. 
269 U. S. 552; JBowles v. United States, 50 F. (2d) 848, 851 (C. C. A. 4,1981), 
cert den. 284 U. S. 648; Lipscomb v. United States, 33 F. (2d) 33,34 (C. C. A. 
8, 1929); Refior v. Lansing Drop Forge Co., 124 F. (2d) 440, 445. <C. C. A. 
6, 1942), cert den. 316 U. S. 671; Shea v. United States, 251 Fed. 433, 435 
(C. C. A. 6,1918), cert den. 248 U. S. 581; Bishop v. United States, 16 F. (2d) 
410,411 (C. C. A. 8,1926). 
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States ex Tel. Alward v. Latimer, 44 App. D. C. 81, 85 (1915); 
Bowles v. United States, 50 F. (2d) 848,851 (C. C. A. 4,1931), 
cert. den. 284 U. S. 648. Moreover, the order to show cause 
was based upon the court’s own motion as well as upon the 
petition (App. 38). 

Ill 

Appellant was not entitled to a trial by jury 

Appellant concedes that the absence of a right of trial by 
jury in contempt cases (except where required by statute) is 
amply supported by decisions (Br. 30). Eilenbecker v. Plym¬ 
outh County, 134 U. S. 31, 36 (1890); Interstate Commerce 
Commission v. Brimson, 154 U. S. 447,4S9 (1894); In re Debs, 
158 U. S. 564, 594 (1895); Gompers v. United States, 233 U. S. 
604, 610 (1914 ); Maynard v. United States, 57 App. D. C. 314, 
23 F. (2d) 141 (1927). Appellant’s quotations from disserta¬ 
tions on the development of the law of contempt in England 
prior to its reception in the United States can have no bearing 
on the commonly understood conceptions of the right of trial 
by jury and due process of law at the time of the adoption of 
the Constitution. The basis for the rule was stated by the 
Supreme Court in the Eilenbecker case, supra, as follows: 

If it has ever been understood that proceedings ac¬ 
cording to the common law for contempt of court have 
been subject to the right of trial by jury, we have been 
unable to find any instance of it. It has always been 
one of the attributes—one of the powers necessarily in¬ 
cident to a court of justice—that should have this power 
of vindicating its dignity, of enforcing its orders, of 
protecting itself from insult, without the necessity of 
calling upon a jury to assist it in the exercise of this 
power (134 U. S. 36). 

There is nothing in either Nye v. United States, 313 U. S. 33 
(1941), or Bridges v. California, 314 U. S. 252 (1941), to the 
contrary. 
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IV 

Appellant’s sworn answer did not purge him of the contempt 

Appellant contends that his sworn answer denying the con¬ 
tempt entitles him to a discharge, although he concedes the 
Supreme Court has ruled to the contrary in United States v_ 
Shipp, 203 U. S. 563 (1906), and Clark v. United States, 289- 
U. S. 1 (1933). This Court should not re-examine this rule in 
view of the emphatic language of the Clark case. 3 

V 

The evidence established the guilt of appellant beyond a 

reasonable doubt 

The Court found that the charges of the petition were sub¬ 
stantially established by the evidence. The Court stated that 
-the various motions to subpoena defense witnesses at Govern¬ 
ment expense, and the affidavit of bias and prejudice against 
the trial judge, were filed by appellant “not to protect the in¬ 
terest of his clients, but to embarrass the trial justice in his 
handling of the case, and to cause unnecessary delay by giving 
to the press copies of his proposed motions, for the purpose 
largely of making the panel of prospective jurors incompetent, 
and for the purpose largely of bringing to the public the charges 
which he was making, and thereby to render it still more dif¬ 
ficult to obtain a jury for the trial of the case” (Tr. 145). 

The evidence was more than sufficient to find appellant guilty 
of contempt beyond a reasonable doubt. The findings of the 
court have the same conclusiveness as to the facts as the verdict 

* “The oath of a eontemnor is no longer a bar to a prosecution for con¬ 
tempt 

“Little was left of that defense after the decision of this court in United 
States y. Shipp , 203 U. S. 563, 574 • * • “The time has come, we think, 
to renounce the doctrine altogether and stamp out its dying embers. It has 
ceased to be a defense in England since 1796 • * • It has been re¬ 
jected generally in the States. * • * It has even lost, since the decision 
in the Shipp case, the title to respect that comes of a long historical suc¬ 
cession. It has taken its place with ordeal and wager of law and trial by 
battle among the dimly remembered curios of outworn modes of trial” 
(289 U. S. 19). 
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of a jury, and if there is substantial evidence to support them, 
the judgment will not be set aside. Bessette v. W. B. Conkey 
Co ., 194 U. S. 324, 338 (1904); Kelley v. United States, 250 
Fed. 947 (C. €. A. 9, 1918), cert. den. 248 U. S. 585; Oates v. 
United States, 233 Fed. 201, 206 (C. C. A. 4, 1916), cert. den. 
242 U. S. 632, 633. 

A. The purported motions for the summoning of defense witnesses at 

i Government expense were filed for the purpose of influencing improp¬ 
erly the prospective jurors 

The evidence clearly supported the finding that the motions 
to summon defense witnesses at Government expense were not 
filed in good faith by appellant but for the purposes charged in 
the petition. 

i The statute authorizing the summoning of defense witnesses 
at Government expense (Title 23, D. C. Code (1940 Ed.) Sec¬ 
tion 109) requires that the defendant make application for 
this relief under oath before the trial, except in cases of mani¬ 
fest necessity. Appellant admitted he was aware of this re¬ 
quirement (Tr. 139, 140). 

The motions were submitted in violation of the understand¬ 
ing of counsel with the court. Appellant did not deny that the 
trial court had stated that it would not consider defense motions 
for summoning of witnesses at Government expense until two 
weeks before the conclusion of the Government’s case. He 
claimed merely that he did not recall it (Tr. 104, 105). This 
unsupported claim is contrary to the evidence since appellant 
was present on two occasions when the trial court so ruled and 
after he himself had filed his first motion of this nature. 

The first ruling was on April 14, 1944, during a pretrial 
hearing on various motions, when appellant submitted a mo¬ 
tion to subpoena General Short and Admiral Kimmel at Gov¬ 
ernment expense for his client Robert Noble (Tr. 3, Ex. 1, p. 
29, App. 39). Appellant stated to the Court that he was aware 
that it could not fix a date at that time, but he would like to 
know whether the motion would be granted. Appellant esti¬ 
mated at that time that the trial would take at least four 
months and possibly six. The Court stated that it would not 
pass on the motion until after it had heard the Government’s 



17 


evidence and that it could be brought up at the proper time. 
Appellant indicated that it would remain in the file on that 
assumption (Tr. Ex. 1, pp. 29-30). On the same day another 
attorney, Frey, brought up the question of subpoenaing wit¬ 
nesses at Government expense for his client, Edmondson. The 
Court also indicated that these were matters that would not 
require determination until the Government’s case was com¬ 
pleted. After some discussion, the Court asked Government 
counsel for an estimate as to the time necessary to present the 
Government’s case, and then ruled that it would decide mo¬ 
tions with respect to subpoenaing defense witnesses at Govern¬ 
ment expense two weeks before the close of the Government’s 
case with the understanding that Government counsel would 
inform the Court when such time arose. (Tr. Ex. 1A, pp. 1-7). 
Appellant was present at this time (Tr. 29). Although “not 
recalling” this order of the Court, appellant had no difficulty 
recalling his filing of the Short and Kimmel motion, and his 
telling the Court at that same session that the case would take 
at least four months to present (Tr. 139). 

On April 17, 1944. the first day of trial, in the presence of 
appellant, the Court again ruled that the matter of defense 
witnesses at Government expense had been postponed until two 
weeks before the Government closed its case and then the 
matter of evidence for the defendants would be taken up and 
given consideration. The Court stated that counsel would not 
have to do anything before that and that the Government had 
waived the statutory requirement as to the filing of such mo-, 
tions prior to the beginning of the trial (Tr. 11, Ex. 2, pp. 1-2). 

Appellant also admitted that at the time he filed his motions, 
he did not expect the Court to go into them unless he could give 
the Court a good reason (Tr. 140). Since he had no right to 
submit the motions after the trial had begun, appellant must 
have relied upon the ruling of the Court that such motions 
could be submitted at a later date. 

Both appellant and his witness Smythe, on whose behalf the 
motions were made, admitted that Smythe had given appellant 
the names of all the witnesses contained in the various motions 
which appellant filed on his behalf as early as January 1944, 
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and had asked that they be called. At the same time Smythe 
gave appellant the reasons why he desired such witnesses be 
summoned (Tr. 90-94,104). There was no possible legitimate 
reason for appellant filing the motions during the selection of 
the jury. And there was even less justification for filing five 
separate motions on five separate occasions, April 14, 24, 26, 
and 29, and May 1,1944, instead of all in one motion on April 
14, if appellant actually considered the motions as necessary 
and relevant to his clients’ defense. 

Additional evidence that appellant did not contemplate any 
immediate necessity for the filing of motions for summoning 
defense witnesses appears in a letter dated April 13, 1944 (Tr. 
Ex. 18), in which appellant wrote to Smythe that he did not 
know what witnesses the Government had, but that there 
would be ample time to arrange for defense witnesses, as the 
Government’s case would last a long time, probably after Labor 
Day. 

The allegations in the motions setting forth the reasons for 
summoning the defense witnesses named in them showed con¬ 
clusively that such witnesses could not possibly testify to any 
material or relevant facts involved in the defense of appellant’s 
clients or any of the defendants in the trial. The fact that Ford 
or Lindbergh might have made utterances similar to those 
made by Smythe or even have committed similar crimes could 
have no possible bearing upon Smythe’s guilt or innocence of 
the charges set forth in the indictment. Nor could there be 
any possible relevance to any material issue in the case in an 
allegation that the indictment was a subterfuge to smear cer¬ 
tain prominent Americans such as General Douglas MacArthur. 
Moreover, since appellant admitted he had no knowledge of 
who the Government’s witnesses might be (Tr. Ex. 18), he 
apparently had no basis for the assumption that the names of 
General MacArthur or any of the other prominent persons 
named in the motion would be brought into the case by the 
Government. Similarly, there could be no relevance to any of 
the issues in the indictment that Congressman Martin Dies 
might have warned of the attack on Pearl Harbor by the Jap¬ 
anese, that Attorney General Biddle or then Acting Attorney 
General McGuire may have prevented Dies from holding public 
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hearings, or that Director of War Mobilization James F. Byrnes 
had in 1936 made complimentary statements with reference 
to the Hitler regime. 

Appellant testified in his own defense that he had practiced 
for at least nine years before many courts, and had tried more 
than 2,500 cases (Tr. 117). One can hardly give credence to 
appellant’s protestations that he actually believed the allega¬ 
tions in his motions to have any relevance to any material issue 
in the trial in which his clients were defendants, or that the trial 
judge could find that the named witnesses could testify concern¬ 
ing any material issue in the case and authorize their summon¬ 
ing at Government expense. 

The finding of the Court, that appellant filed the motions 
for the sole purpose of gaining publicity for his charges, is fur¬ 
ther supported by direct evidence. On Sunday afternoon, April 
23, appellant went out of his way to bring to the office of a 
newspaper reporter a copy of the motion (Tr. Ex. 8) which was 
to be filed the next day (Tr. 6, 7, 138). Appellant received his 
desired publicity in the Monday morning paper (App. 45). In 
order to provide some variety for the press, appellant resorted 
to the medium of a letter addressed to the President, to gain 
his publicity. On Monday afternoon, April 24, appellant de¬ 
livered to the press a copy of his letter which contained charges 
similar to those made in his motions (Tr. 19). Appellant re¬ 
ceived his desired publicity in the Tuesday morning paper (Tr. 

19, App. 46). On Tuesday afternoon, appellant reverted to a 
motion as a publicity vehicle, and handed to the press a copy 
of the motion he intended to file the next day (Tr. 23, 24, Ex. 
14). Appellant received his desired publicity in the Wednes¬ 
day morning paper (App. 47). After court recessed that after¬ 
noon, appellant filed the Noble affidavit of bias and prejudice 
(Tr. 137). To make certain that this affidavit was not over¬ 
looked by the press, appellant had delivered a copy to the office 
of a newspaper reporter (Tr. 20, 38). Appellant received his 
desired publicity in the Thursday morning newspaper (Tr. 

20, App. 48). 

No better direct evidence of appellant’s purpose in filing 
these motions is conceivable than his conduct on Saturday, 
April 29. On that day appellant had the defendant Smythe 
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swear to two separate motions, one to summon James F. 
Byrnes, and the other to summon Harry Hopkins and David 
Niles. Although they were sworn to right in the clerk’s office, 
appellant filed only the first on Saturday (Tr. 141-142). In 
order to obtain separate publicity for each motion, he informed 
the press that the first motion had been filed and that the sec¬ 
ond would be filed on Monday (Tr. 24-27.) Appellant re¬ 
ceived his desired publicity in the Monday morning paper, May 
1 (Tr. 24-27, 31-32; App. 56). However, the order to show 
cause was served upon appellant Saturday night, April 29 (Br. 
20), so he did not bother to file the motion to summon Hopkins 
and Niles (Tr. 141, 143). 

The publicity obtained by appellant served its purpose, for 
on April 24, although there were twenty-two defense counsel 
present, appellant alone personally challenged twenty-two of 
the forty-five jurors excused for cause because they had read 
about the case in the newspapers and had formed fixed opinions 
concerning it (Tr. 13, 14, Ex. 3). When about four out of ap¬ 
proximately ninety jurors in the courtroom indicated they had 
not read anything about the case, appellant made the remark, 
“I must be slipping” (Tr. 15-17). i 

B. The purported affidavit of bias and prejudice was filed to embarrass 
the trial judge and to make its contents public for the purpose of 
improperly influencing prospective jurors 

The evidence clearly supported the finding that the affidavit 
of bias and prejudice was not filed in good faith but for the 
same purpose appellant filed the various motions—“to gain 
publicity of the charges made in the affidavit in order to em¬ 
barrass the trial judge and for the purpose of bringing to the 
attention of prospective jurors those charges in order that they 
might form an opinion as to the case and prejudge the guilt 
or innocence of the defendants” (Tr. 146-147). 

The statute (U. S. C., Title 28, § 25) requires that an affidavit 
cf bias and prejudice “shall state the facts and the reasons for 
the belief that such bias or prejudice exists, and shall be filed 
not less than ten days before the beginning of the term of court, 
or good cause shown for the failure to file it within such time.” 
Appellant made only a pretense of complying with these two 
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requirements. With respect to the first requirement, appellant 
made charges upon information and belief without stating the 
source of the information or the reasons for the belief. Appel¬ 
lant’s method of complying with the second requirement was 
simply to have Noble swear falsely “that the information con¬ 
tained herein came to his attention only on Tuesday, April 25, 
1944, and it is filed at the earliest possible date” (Br. 13). 
Upon cross-examination, appellant was forced to admit that 
this statement was untrue, and that “the facts justified the fil¬ 
ing of it as of a much earlier date” (Tr. 135). [Italics 
supplied.] 

In his brief, appellant makes not attempt to justify his action 
in preparing and filing the affidavit, nor does he discuss any 
of the evidence which he himself offered in his own defense. 
Although the language of the affidavit making libelous, scur¬ 
rilous, and insulting charges against Chief Justice Eicher was 
prepared by appellant (Tr. 75), he now seeks to avoid all re¬ 
sponsibility by merely stating to this Court, “As to the affi¬ 
davit of bias and prejudice filed by the defendant Noble, it is 
difficult to see how such an affidavit could be made the basis 
of a contempt action” (Br. 26). 

Not only did the affidavit fail to allege “the facts and the 
reasons for the belief,” but the evidence disclosed that neither 
Noble nor appellant had any facts. The evidence further 
showed that both Noble and appellant had all of the “informa¬ 
tion” upon which the affidavit was based, as early as February, 
and not later than March. 

Appellant testified that when he first met Noble at the Dis¬ 
trict jail in February 1944, Noble had tried to induce him to 
file an affidavit of bias and prejudice, telling appellant that 
Justice Eicher had been personally picked to preside over the 
sedition case; that Eicher was a very devoted follower of the 
President; that he was under the spell of the President; and 
that he, Noble, could not obtain a fair trial in his court (Tr. . 
108). Later Noble told appellant that the President had forced 
the Attorney General into the prosecution, and that the Pres¬ 
ident had told Eicher that if there were a conviction, there 
would be a reward in the nature of a higher judgeship, probably 
in the Court of Appeals for the Eighth Circuit (Tr. 109). Ap- 
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pellant testified that he was reluctant to file the affidavit, and 
that he had told Noble he was unwilling to believe the informa¬ 
tion (Tr. 109). But Noble was insistent that Eicher be dis¬ 
qualified and persisted in his demand on several occasions 
(Tr. 109,110). 

The defendant Noble, who swore to the affidavit of bias and 
prejudice, testified on behalf of appellant that from the time 
he retained appellant in February 1944 he had asked him 
to file an affidavit to get another judge (Tr. 52). The first time 
he met appellant, he gave him the information which later 
appeared in the affidavit that Justice Eicher was so closely 
connected with the President and such a partisan of the New 
Deal that he would endeavor to bring about a conviction in 
the case (Tr. 78). The information with respect to the ap¬ 
pointment of Justice Eicher for the purpose of presiding over 
the sedition trial was given to appellant by Noble probably in 
February and not later than March, 1944 (Tr. 52, 57,58, 60,61, 
63,64). The information with respect to the promise of reward 
to the trial judge if he secured a conviction was also given to 
appellant by Noble not later than March, 1944 (Tr. 63, 64). 

On cross-examination Noble testified it was during the sum¬ 
mer of 1942 that he received the information mentioned in the 
affidavit as to the conference between President Roosevelt and 
Attorney General Biddle concerning his prosecution (Tr. 70, 
71). The source had been an article by Drew Pearson appear¬ 
ing in a newspaper about two years ago (Tr. 68-70). But he 
admitted that the information he had received from the Pear¬ 
son article was merely that a large number of persons had peti¬ 
tioned the President to prosecute Noble and others, and that 
after Biddle has indicated his belief that he could not get a 
conviction, the President said, “You are just the prosecutor, 
you just institute the suits and you leave it to the court” (Tr. 
69). 

Although appellant introduced in evidence a copy of the 
article by Drew Pearson, it does not contain the quotation 
Noble claimed he obtained from it (Tr. 84, Ex. 11). In sub¬ 
stance, the article stated that the Attorney General was re¬ 
luctant to prosecute Robert Noble, rabid Los Angeles Fascist 
leader, and others, for statements concerning the war despite 
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numerous letters from parents of boys in the armed services, 
on the ground of “preserving civil liberties.” Finally, Presi¬ 
dential advisers laid before the President a number of publica¬ 
tions by Noble and others, including a March 16, 1942, issue of 
Father Coughlin’s publication, and after examining the evi¬ 
dence, the President ordered the Attorney General to get tough 
ancf do so immediately. 

The language attributed in the affidavit to the President: 
“I will pick the judge,” he stated, came from information he had 
read in the newspaper “PM” between two and four weeks be¬ 
fore he told appellant about it and he also heard it several 
ways (Tr. 76). 

When pressed as to the source of the information concerning 
Justice Eicher which he had sworn to in the affidavit, Noble 
admitted that he had received the data to the effect that Jus¬ 
tice Eicher had been appointed for the purpose of convicting 
him from fellow inmates at Lewisburg Penitentiary and the 
District jail (Tr. 58, 63). He did not tell appellant the name 
of his informant at Lewisburg, and he did not recall whether 
or not appellant ever asked him it (Tr. 58). Nor did he tell him 
the source of the information obtained at the District jail, and 
appellant did not ask him that (Tr. 63). He did inform appel¬ 
lant that an inmate, one Ormand W. Ewing, had told him that 
Justice Eicher had stated to Ewing’s attorney, one Esher, that 
the President had sent Eicher down to the District of Columbia 
because there were a lot of prima donnas in the Court, and 
he wanted him to engineer things better than they had been. 
But, Noble stated, this had nothing to do with the sedition 
trial (Tr. 62, 65). 

Noble testified the information contained in the affidavit 
that Justice Eicher had been promised by the President a re¬ 
ward of a seat on the Circuit Court of Appeals for the Eighth 
Circuit, the Supreme Court, or the Court of Appeals for the 
District of Columbia if the prosecution were successful, was 
told to him by a man who was in the jail and had come to court 
with him one day and talked to him in the cell block. Noble 
was suspicious of the man and thought the man had been placed 
there as a sort of trick to tell him the story (Tr. 65, 66). He 
was not certain of the man’s name and told appellant he 
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thought it was “Moore.” He knew nothing else about him 
(Tr. 67). 

On cross-examination appellant admitted he knew that 
under the law an affidavit of bias and prejudice had to be filed 
at least ten days prior to the beginning of the term of court, and 
that if it were filed later, the reason for the delay had to be 
stated in the affidavit in order to justify the court in consider¬ 
ing it (Tr. 134). He admitted also that all of the information 
contained in the affidavit had come to his attention substan¬ 
tially prior to April 17, 1944, the trial date (Tr. 120). He 
stated Noble had told him the first time he saw him that Eicher 
had been picked by the President to try the sedition case (Tr. 
121). Appellant admitted he received the information with 
respect to the reward promised Justice Eicher about March 1 
when he visited Noble at the jail (Tr. 120, 121). The specific 
conversation in which the President had told the Attorney 
General, “I will pick the judge,” Noble had related to him in 
either March or April 1944, but substantially prior to the trial. 
(Tr. 122) He admitted also that none of the allegations con¬ 
tained in the affidavit came to his or Noble’s attention as late 
as April 25 (Tr. 136). 

Appellant claimed as his excuse for not filing the affidavit 
before trial the necessity of verifying the information given to 
him by Noble. He could not justify the false statement that 
the information came to Noble’s “attention only on Tuesday, 
April 25, 1944,” so he described it merely as “a poor choice of 
words” (Tr. 135). 

Although appellant claimed he withheld the filing of an 
affidavit of bias because he wished to verify his client’s infor¬ 
mation, even under his own testimony he intended to use it 
as a device should the rulings of the court be unfavorable to 
his client. On April 17, the day the trial started, appellant told 
Noble that he would keep his mind open and if the trial turned 
out as bad as he said it would be, he would file it (Tr. 109,110). 
He admitted that he did have information a few days preceding 
April 17 upon which he would file the affidavit, but he hoped 
to avoid it (Tr. 110). He had considered the filing for some 
time before he made up his mind finally to certify it and had 
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turned it over in his mind for several weeks, hoping that the 
situation would finally iron itself out and it would be unneces¬ 
sary (Tr. 119). On April 25, the day before he believed the 
jury would be sworn, he claimed, at last he became convinced; 
he believed it was necessary to act fast or be punished for not 
doing his duty by his client (Tr. 114, 134). He was satisfied 
in his own mind that all of the things contained in the affidavit 
were true and Noble was justified in swearing to it and he in 
attaching his certificate (Tr. '135, 136). 

Appellant also testified that when Noble gave him the infor¬ 
mation about Justice Eicher, he replied that he must be mis¬ 
taken (Tr. 108). He was unwilling to believe it (Tr. 109). 
When asked as to what investigation he had made of Noble’s 
charges which finally were included in the affidavit of bias and 
prejudice, appellant answered: “The investigation I made, I 
talked-to a number of persons, as I have stated. I was un¬ 
willing to file the affidavit on the basis of the information Noble 
gave me” (Tr. 120). He did not remember any of the names 
Noble had mentioned in his testimony as his sources, other than 
Ewing (Tr. 125). If Noble gave him any names, he dismissed 
them from his mind (Tr. 126). He took no stock in what Ewing 
had said (Tr. 123), nor did he check with Ewing or his attorney,. 
Esher, as to whether there was any basis to Noble’s statement 
(Tr. 126). 

The court was justified in concluding from appellant’s own 
evidence that he had not obtained verification. Appellant 
testified that he was unwilling to believe Noble (Tr. 109, 114). 
He admitted that he made no effort to communicate with 
Noble’s informants and even paid no attention to any of the 
names Noble mentioned, if he did mention any (Tr. 125,126). 
In the one case where Noble did mention a source whom he 
knew, appellant gave it no credence (Tr. 123). Nor did ap¬ 
pellant produce or explain why he did not produce a copy of 
the newspaper “PM” in which Noble claimed to have found 
similar information within the preceding month, although he 
did produce a copy of a Philadelphia newspaper of 1942 to 
prove the Drew Pearson article (Tr. 84, Ex. 11). But the Pear¬ 
son article contained no information even remotely similar to 
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that in the affidavit ; in fact, if it were true, it showed affirma¬ 
tively that the attention of the President had been called to 
Noble’s activities no earlier than March 16, 1942, two months 
after the date appellant set forth in the affidavit when Chief 
Justice Eicher had been appointed, and if he relied upon it 
appellant must have known that the allegation with respect 
to the reason for the Eicher appointment was untrue. 

To support his claim of verification, Appellant called as 
witnesses two other defense attorneys, Albert W. Dilling and 
William J. Powers, and two defendants, Edward James 
Smythe and Ellis 0. Jones. Dilling testified that two or three 
days before the filing of the Noble affidavit on April 26, he 
had outlined and read to appellant certain information con¬ 
tained in an affidavit of bias and prejudice filed just before 
trial by defendant Mrs. Dilling, his client (Tr. 37). It ap¬ 
peared that he too had no information beyond the Drew Pear¬ 
son article and his own inferences without other source (Tr. 
36-44). 

The testimony of the witness Powers that he had told appel¬ 
lant on April 15, two days before the trial started, what an 
unidentified client, who himself had no facts, had divulged 
to him could hardly have provided appellant with the nec¬ 
essary verification to justify the filing of the affidavit on 
April 26. 

The witness Jones' testimony likewise could have provided 
no verification for appellant, since he too had no facts but 
merely jail gossip; he gave appellant no information with re¬ 
spect to the alleged reward; appellant did not even ask him the 
source of his information; and anything that Jones told appel¬ 
lant was related to him shortly after January 29,1944 (Tr. 50- 
51). The witness Symthe admitted that the source of his in¬ 
formation was “common gossip” and that he gave appellant 
his information in January 1944 (Tr. 83-84). 

Not only did the evidence given by appellant’s witnesses fail 
to support his claim of good faith, but his own credibility was 
impeached on cross-examination. In his answer to the petition 
and in his statement to the court he denied that at the time he 
filed the affidavit he knew of the filing of affidavits of bias and 
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prejudice prior to trial by other counsel which contained allega¬ 
tions similar to those he made (Tr. 28, App. 52). After ap¬ 
pellant’s own witness, Powers, had testified that appellant and 
other attorneys had discussed the affidavits filed by several 
defense attorneys two days prior to trial (Tr. 47-49), appellant 
admitted that his statement was untrue and he had discussed 
the contents of the other affidavits with a number of attorneys 
(Tr. 131-133). 

The evidence justified the conclusions that the statement in 
the affidavit that it had not been filed sooner because the in¬ 
formation contained therein came to the attention of the af¬ 
fiant, Noble, only on the preceding day was false, and it was 
made by appellant with a view toward making an apparent 
compliance with the requirements of law as to time of filing 
(Tr. 61, 63, 64, 134-135). In filing the affidavit and in certi¬ 
fying as to its good faith, appellant acted with total disregard 
for the truth of its contents. 


VI 

« 

The filing of motions and affidavits for the purposes alleged 
in the petition and found by the Court constituted contempt 
of court 

A. The filing of the purported motions to summon witnesses and affidavit 
of bias for the purpose of improperly influencing prospective jurors 
was a contempt of court 

The making of sham and spurious representations and pre¬ 
tenses under the guise of bona fide pleadings, motions, and 
statements which are intended to deceive the court as to their 
purposes and to accomplish legally improper ends, are con¬ 
tempts thereof and punishable by the court if their tendency 
and design are to obstruct the processes of justice. Lord, v. 
Veazie, 8 How. (49 U. S.) 250 (1850); Cleveland v. Chamber- 
lain, 1 Black (66 U. S.) 419 (1861); Clark v. United States, 
289 U. S. 1 (1933); O’Malley v. United States, 128 F. (2d) 
676 (C. C. A. 8, 1942), appeal dismissed 314 U. S. 574, rev’d 
on other grounds 317 U. S. 412 (1943); In re Kelly’s Estate, 
365 in. 174, 6 N. E. (2d) 113 (1937). 
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All the more should this be true where the purpose of the 
perversion of the processes of the court is the exertion of im¬ 
proper influence upon the jury or the jury panel. For here 
not only are the means contemptuous of the court, but the end 
is an obstruction of justice of the most flagrant nature. Sin¬ 
clair v. United States, 279 U. S. 749 (1929); Clark v. United 
States, supra; Cuddy, Petitioner, 131 U. S. 280 (1889). It is 
immaterial that the jury had not yet been chosen, Cuddy, Peti¬ 
tioner, supra; Kirk v. United States, 192 Fed. 273 (C. C. A. 
9, J911); In re Opinion of the Justices, 301 Mass. 615, 17 N. E. 
(2d) 906 (1938); that the scheme contemplated no personal 
contact with members of the panel, Sinclair v. United States, 
supra; Patterson v. Colorado, 205 U. S. 454 (1907); Summers 
v. State, 66 Ga. App. 648, 19 S. E. (2d) 28 (1942); Brewer v. 
State, 176 Miss. 803, 170 So. 540 (1936): or that the means 
were novel or ingenious, Patterson v. United States, supra; 
Powell v. United States, 35 F. (2d) 941, 943 (C. C. A. 9,1929); 
United States v. Barrett, 187 Fed. 378 (C. C. S. D. Ga., 1911); 
Lindsley v. Superior Court, 76 Cal. App. 419, 245 Pac. 212 
(1926); Herald Publishing Co. v. Lewis, 42 Utah 188, 129 Pac. 
624 (1913); Globe Newspaper Company v. Commonwealth, 188 
Mass. 449, 74 N. E. 682 (1905); Telegram Newspaper Co. v. 

Commonwealth, 172 Mass. 294, 52 N. E. 445 (1899). 

/ * 

B. The filing of the purported affidavit of bias and prejudice for the pur¬ 
pose of embarrassing the trial judge was a contempt of court 

It is too clear to require argument that any attempt by coun¬ 
sel or by a party to a suit to intimidate or embarrass a judge 
or to influence his conduct or decision, other than by evidence 
or legal argument, during the pendency of litigation, is in con¬ 
tempt of court. It is immaterial whether the improper com¬ 
munication or language is by way of letter, by documents filed 
with the court, or orally. Cooke v. United States, 267 U. S. 517 
(1925); United States v. Huff, 206 Fed. 700 (S. D. Ga., 1913); 
United States v. Green, 85 Fed. 857 (C. C. Colo., 1898); Ex 
parte Bowles, 164 Md. 318, 165 Atl. 169 (1933); Cavanagh v. 
District Court, 163 Iowa 76, 144 N. W. 25 (1913); People v. 
Sherwin, 334 Ill. 609,166 N. E. 513 (1929); and 17 Corpus Juris 
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Secundum 37, Contempt, Sec. 28, and cases cited therein. And 
see also Duke v. Committee on Grievances, 65 App. D. C. 284, 
82 F. (2d) 890 (1936), cert. den. 298 U. S. 662. 

That the means which was used to embarrass and intimidate 
the trial judge was in the form of an affidavit of bias and prej¬ 
udice, did not insulate appellant from responsibility for its con¬ 
tents. A false affidavit may subject the affiant and his counsel 
to perjury and disbarment. Berger v. United States, 255 U. S. 
22,35 (1921). And to be regarded as in good faith, the affidavit 
must state facts, so as to give fair support to the charges, to 
show the assumption of responsibility therefor by both the 
affiant and his counsel. Berger v. United States, supra, p. 33; 
Johnson v. United States, 35 F. (2d) 355, 357 (W. D. Wash., 
1929); Fieldcrest Dairies Inc., v. City of Chicago, 27 F. Supp. 
258, 260 (N. D. Ill., 1939), rev’d on other grounds 122 F. (2d) 
132 (C. C. A. 7,1941), rev’d 316 U. S. 168 (1942). Good faith 
also requires that the affidavit be filed within the time required 
by the statute or that good cause shall be shown for the failure 
to file it as soon as practicable (U. S. C., Title 28, § 25). Chafin 
v. United States, 5 F. (2d) 592,595 (C. C. A. 4,1925), cert. den. 
269 U. S. 552; Lipscomb v. United States, 33 F. (2d) 33, 34 
(C. C. A. 8,1929); Refior v. Lansing Drop Forge Company, 124 
F. (2d) 440,445 (C. C. A. 6,1942), cert. den. 316 U. S. 671. 

Since any perjury intended to obstruct or delay the admin¬ 
istration of justice is a contempt, Clark v. United States, 289 
U. S. 1 (1933); In re Meckley, 137 F. (2d) 310 (C. C. A. 3, 
1943), cert. den. 320 U. S. 760, the filing of a false and malicious 
affidavit of bias and prejudice attacking the uprightness and 
honor of the trial judge which necessarily obstructs the admin¬ 
istration of justice because of the necessary rearrangement of 
judicial machinery and possible delays incident to the filing 
of the affidavit, the atmosphere of misgiving as to the fairness 
and judicial nature of the proceeding before the court, and the 
loss of faith by the parties, attorneys, witnesses, and the jury 
in the integrity of the court resulting therefrom, is a contempt. 
Froelich v. United States, 33 F. (2d) 660,663 (C. C. A. 8,1929); 
17 Corpus Juris Secundum 39, Contempt, Sec. 28. Since the 
question is one of good faith, an affidavit which is made in reck- 
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less disregard of the truth is likewise contemptuous. Lamber- 
sonv. Superior Court, 151 Cal. 458, 91 Pac. 100 (1907); Hume 
v. Superior Court, 17 Cal. (2d) 506, 110 P. (2d) 669 (1941); 
see also Duke v. Committee on Grievances, supra; and State v. 
Martin, 125 Okla. 51, 256 Pac. 667 (1927); Hyman Goldman 
Plumbing and Heating Corp. v. Nesbit, 151 Misc. 246, 271 
N. Y. Supp. 421 (1934), aff’d 244 App. Div. 311, 279 N. Y. 
Supp. 738; Ex parte Friday, 138 Cal. App. 660. 32 P. (2d) 1117 
(1934); Ex parte O’Fiel, 93 Tex. Cr. 214,246 S. W. 664 (1923). 
And since “the reasons and facts for the belief” are an essential 
part of the affidavit, Berger v. United States, 255 U. S. at 33, 
supra, it is contemptuous to file an affidavit of bias and preju¬ 
dice which states no facts in support of accusations which are 
made therein on mere belief. In Lamberson v. Superior Court, 
supra, the court stated: 

We are not here declaring that if a judge has in 
i fact indulged in corrupt practices, or has in fact given a 
I ruling or decision through a corrupt motive, these facts 
may not be stated. They may be; and they would be 
prepotent evidence of bias and prejudice. But it may 
not for one moment be countenanced that, without sup¬ 
porting facts, lawyer or litigant may wantonly charge 
a judge with corrupt and improper motives, and seek 
i protection from the just consequences of such outrage 
under the shield of the Code provision ... So, 
while it is true that matters which are pertinent to the 
consideration, and which are charged as facts, are ad- 
. j missible, without reference to their effect upon the repu¬ 
tation of the judge, or of anyone else, it is equally true 
that neither lawyer nor litigant has any right to present 
such degrading accusations under the guise of mere 
belief, without the aid of a single supporting fact. 

Accord, Hume v. Superior Court, supra; State v. Barnet, 98 
S. C. 422, 82 S. E. 795 (1914); Hughes v. People, 5 Colo. 436 
(1880); and see also Johnson v. United States, supra; and 
Fieldcrest Dairies Inc. v. City of Chicago, supra. 

Moreover, whether true or false, an idle affidavit of bias of 
a defamatory nature filed against a trial judge is a contempt, 
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since it cannot be privileged as being in pursuance in good 
faith of a legal right. Fleming v. United States, 279 Fed. 613, 
615 (C. C. A. 9, 1922), writ of error dismissed 260 U. S. 752; 
Kneisel v. Ursus Motor Company, 316 Ill. 336, 147 N. E. 243 
(1925), writ of error dismissed 273 U. S. 772. This is particu¬ 
larly true in a case such as the instant one, where the affidavit 
has been filed when the trial already has been in process for 
several days. American Brake Shoe and Foundry Company 
v. I. R. T. Company, 6 F. Supp. 215, 219 (S. D. N. Y., 1933); 
Warp v. Warp, 307 Ill. App. 205, 30 N. E. (2d) 146 (1940). 

Appellant’s defense that he was merely an attorney and 
could not be held responsible for the affidavit of his client is 
without merit. The requirement that the affidavit of bias be 
accompanied by a certificate of counsel of record that the af¬ 
fidavit is made in good faith is founded on the assumption 
that a member of the bar will not indulge in reckless disregard 
of the truth. Mitchell v. United States, 126 F. (2d) 550, 552 
(C. C. A. 10,1942), cert. den. 316 U. S. 702; Beland v. United 
States, 117 F. (2d) 958 (C. C. A. 5, 1941), cert. den. 313 U. S. 
585. Where counsel connives in the making of a false and 
malicious affidavit of bias, there is little doubt that he is ac¬ 
countable therefor. Berger v. United States, supra; Benedict 
v. Seiberling, 17 F. (2d) 831, 839 (N. D. Ohio, 1926). But as 
an officer of the court, appellant may be held responsible for 
more than the act of knowingly conniving in a false affidavit. 
It was his duty to file only those documents containing state¬ 
ments of fact which he, in good faith, believed to be true, and it 
is no defense that he had no actual knowledge or made only 
superficial inquiry. United States v. Ford, 9 F. (2d) 990, 
992 (D. Mont., 1925); In re Pa/is, 4 F. Supp. 878, 884 (S. D. 
N. Y., 1933); In re Kelly’s Estate, 365 Ill. 174, 6 N. E. (2d) 
113 (1937); and see Clark v. United States, supra. And par¬ 
ticularly in the filing of charges against a judge, it was bad faith 
and contemptuous for counsel to fail to verify the statements 
of his client when he had the opportunity to do so and to 
present the accusations in the form of information and belief 
without supporting facts or the source of the information or 
the origin of the belief. Lamberson v. Superior Court, supra; 


- 32 

» 

Hume v. Superior Court, supra; Hughes v. People, supra; 
State v. Martin, supra; Kneisel v. Ursus Motor Co., supra. 
Moreover, there can hardly be any question as to the role of 
the appellant with respect to the affidavit of bias and prejudice. 
He admitted that he prepared it and filed it after the trial 
had started (Tr. 77, App. 52). He also admitted that it was he 
who put in the false statement to which his client swore that 
it could not be filed sooner because the facts came to his at¬ 
tention only on the preceding day (Tr. 134-135). In addition, 
appellant certified that the affidavit was filed in good faith 
and not for the purpose of delay (Br. 13). Moreover, while 
he testified that he did not believe the information of his 
client (Tr. 109, 114), the proof shows that he also made no 
real effort to verify it. 

VII 

Appellant’s contempt was in the presence of the court or so 
near thereto as to obstruct the administration of justice 

Appellant considers “the most important aspect of this case” 
the construction placed upon the power of the Federal courts 
with resect to contempts in the cases of Nye v. United States, 
313 U. S. 33 (1941), and Bridges v. California, 314 U. S. 252 
(1941), and he also calls the attention of the court to the case 
of Pendergast v. United States, 317 U. S. 412 (1943). Al¬ 
though it is not clear in just what respects he considers these 
cases as bearing on the instant case, it appears that his conten¬ 
tion is that the contempt of court herein was not the misbe¬ 
havior of a person in the presence of the court or so near 
thereto as to obstruct the administration of justice, as required 
by law. Appellant also argues under the same point that “it 
is difficult to see how there could be any claim that there was 
any obstruction of justice inasmuch as the trial was not in¬ 
terrupted nor has there been any showing that the course of 
the trial was in any wise affected by anything done by 
appellant” (Br. 42). 

If appellant’s contention is that there must be an actual 
interruption in the courtroom to constitute the necessary mis¬ 
behavior to warrant punishment by the court, it is at vari- 
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ance with the holdings of the Supreme Court in the cases of 
Savin, Petitioner, 131 U. S. 267 (1889); Cuddy, Petitioner, 
131 U. S. 280 (1889); and Cooke v. United States, 267 U. S. 
517 (1925). 

In the Savin case an attempt to deter a witness from testify¬ 
ing, while in a witness room adjoining the court and in the 
hallway of the court, was held to constitute misbehavior in the 
presence of the court sufficient to sustain a conviction by the 
court for contempt. In its opinion, the Court stated: 

We are of opinion that, within the meaning of the 
statute, the court, at least when in session, is present 
in every part of the place set apart for its own use, and 
for the use of its officers, jurors and witnesses; and mis- 
' behavior anywhere in such place is misbehavior in the 
presence of the court. * * * If, while Flores was 
in the courtroom, waiting to be called as a witness, 
the appellant had.attempted to deter him from testi¬ 
fying on behalf of the government, or had there offered 
him money not to testify against Goujon, it could not 
be doubted that he would have been guilty of misbe¬ 
havior in the presence of the court, although the judge 
might not have been personally cognizant at the time 
of what occurred. But if such attempt and offer oc¬ 
curred in the hallway just outside of the court-room, 
or in the witness-room, where Flores was waiting, in 
obedience to the subpoena served upon him, or pur¬ 
suant to the order of the court, to be called into the 
court-room as a witness, must it be said that such mis¬ 
behavior was not in the presence of the court? Clearly 
not (131 U. S. 277-8). 

The same holding was made with respect to an attempt to 
bribe a juror in Cuddy, Petitioner, supra. In Cooke v. United 
States, supra, an attorney was held for a contempt committed 
in the presence of the court by having a personally derogatory 
letter delivered to a district judge at his chambers near the 
courtroom with respect to a trial just concluded and to several 
other cases yet to be heard. In none of these cases could it be 
said that actions of the contemnors constituted an actual in- 


terruption in the courtroom itself to a pending trial. In the 
Savin case the Court recognized that the statute (U. S. C., 
Title 28 § 385) authorized judicial punishment for acts which 
may be “misbehavior in the presence of a court amounting to 
contempt, that would not, ordinarily, be said to obstruct the 
administration of justice,” as well as acts which did constitute 
such obstructions (131 U. S. 276). 

The case of Nye v. United States, supra, relied upon by ap¬ 
pellant, merely holds that the words “so near thereto as to 
obstruct the administration of justice” in the statute connote 
that the misbehavior must have occurred in the geographical 
vicinity of the court. The Court did not overrule the Savin 
case or the Cooke case; but in fact the opinion indicates an 
approval of such decisions. At 313 U. S. 48 the Court stated 
that the recognition of the substantial curtailment of the power 
to punish for contempt without trial by jury “persisted to the 
time when Toledo Newspaper Co. v. United States, supra, was 
deeded” (247 U. S. 402 (1918)). At the same page and at page 
49, the Court reviewed the facts of the Savin case and cited it as 
an instance of misbehavior in the “presence of the court,” and it 
also cited Cooke v. United States, supra. At page 50, in reject¬ 
ing the causal construction of the words “so near thereto,” the 
Court declared “So far as decisions of this Court are concerned, 
the statute did not receive any such expanded interpretation 
until Toledo Newspaper Co. v. United States, supra, was de¬ 
cided in 1918,” and “Prior to 1918 the decisions of the Court 
did not depart from that theory” (that the words “so near 
thereto” connoted physical proximity). In the dissenting opin¬ 
ion of Justice Stone, at pages 55 and 56, he also referred to the 
Savin case as “the attempted bribery of a witness at a place 
in the courthouse but outside the courtroom, without any 
disorder or disturbance of the court,” and stated “I do not 
understand my brethren to maintain that the secret bribery 
or intimidation of a witness in the courtroom may not be sum¬ 
marily punished. Cf. Savin, supra.” 

From the foregoing, there is no basis to conclude that the 
Nye case held there must be an actual obstruction of justice 
or an interruption of a trial to find a contempt in the presence 
of the court. The cases of Bridges v. California, supra, and 
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Pender gast v. United States, supra, do not have either holding 
or language to the contrary.' 

This interpretation of the Nye case has been strengthened by 
recent decisions of Federal courts. Contempts by perjury and 
evasive testimony before grand juries have been held to be 
punishable by a court, though of course not actually causing 
disturbances in any courtroom. In re Meckley, supra; In re 
Presentment by Grand Jury of Ellison, 44 F. Supp. 375 (D. Del., 
1942), aff’d 133 F. (2d) 903 (C. C. A. 3, 1942), cert. den. 318 
U. S. 791; In re Robert Michael (C. C. A. 3, filed Dec. 16,1944, 
not yet reported). In United States v. Pender gast, 39 F. Supp. 
189 (W; D. Mo, 1941), aff’d 128 F. (2d) 676 (C. C. A. 8,1942), 
rev’d on other grounds, 317 U. S. 412 (1943), the Court held 
a fraudulent misrepresentation to the court with respect to the 
disposition of a pending case punishable as a contempt com¬ 
mitted in the presence of the court in the face of contention by 
counsel that the peace of the courtroom was not disturbed. 4 
Accord, In re Presentment by Grand Jury of Ellison, supra. 

Appellant knew that he could not obtain continued pub¬ 
licity for his charges merely upon his own statement. There¬ 
fore, he embodied the charges in the motions and affidavit be¬ 
cause he knew, the newspapers were more likely to publish 
‘ matters contained in court records. Even if appellant’s filing 
of papers with the Court for the purpose of obstructing justice 
therein were not in the actual “presence” of the Court, one can 
hardly deny that it was “so near thereto” as to satisfy the re¬ 
quirement of the Supreme Court as to geographical proximity 
stated in the Nye and Bridges cases. The evidence did show 
actual obstruction of justice in that a large number of jurors 
were disqualified for cause after having formed opinions con¬ 
cerning the trial from reading newspaper articles (Tr. Ex. 3). 
It follows that appellant’s scheme to obtain continuous pub¬ 
licity for the purpose of improperly influencing jurors had the 
necessary “tendency to obstruct the administration of justice.” 

4 In its opinion in the same case, the Supreme Court assumed arguendo 
that the Circuit Court of Appeals was correct in holding (128 F. (2d) at 
page 683) that the conduct of petitioner was a ‘misbehavior’ in the ‘presence 
of the courts’ within the meaning of the statute” (317 U. S. 412, 416). 
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The law does not require that appellant succeeed in his ob¬ 
struction before the court may act. Toledo Newspaper Co. 
v. United States, 247 U. S. 402, 421 (1918); Froelich v. United 
States, supra; Gridley v. United States, 44 F. (2d) 716 (C. C. A. 
6, 1930), cert. den. 283 U. S. 837; Ex parte Cuddy, supra. To 
have required the trial judge to stop the trial, request the pros¬ 
ecuting officer to seek an indictment, and to hold a trial of such 
indictment while the pending case was held in abatement, 
would have in itself been an obstruction of justice. Yet, other 
than by subjecting appellant to punishment, there appears no 
way in which the trial judge could have prevented the trial 
from being obstructed by his conduct. 

CONCLUSION 

Although appellant filed twenty-six assignments of errors, 
his brief nowhere indicates which ones he was arguing. Those 
assignments not argued must be deemed to have been waived. 
Southeastern Express Co. v. Robertson, 264 U. S. 541, 542 
(1924); Home Benefit Association v. Sargent, 142 U. S. 691, 
694, 695 (1892). We have attempted to answer his brief in 
spite of this omission, and his failure to give any citations to 
the bill of exceptions. 

The evidence established beyond a reasonable doubt that 
appellant was guilty of the most flagrant misconduct which 
can be charged against an attorney—endeavoring improperly 
to influence a judge and jury in a pending trial. The judg¬ 
ment of conviction should be affirmed. 

Respectfully submitted, 

0. John Rogge, 

Joseph W. Burns, 

Special Assistants to the Attorney General, 

Philip R. Miller, 

Special Attorney, Department of Justice, 

. ‘ Attorneys for Appellee. 
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In the District Court of the United States for the District of 

Columbia 

In the Matter of James J. Laughlin 

\ 

Order to shorn cause 

Upon the annexed petition of O. John Rogge and Joseph 
W. Burns, Special Assistants to the Attorney General of the 
United States, and upon the Court’s own motion, it is hereby 
Ordered that James J. Laughlin show cause before this Court 
sitting in Criminal Part No. 1 on the first day of May 1944, at 
10 o’clock in the forenoon or as soon thereafter as the cause may 
be heard why the said James J. Laughlin should not be adjudged 
in contempt of this Court. 

It is further ordered that a copy of this petition and Order 
to Show Cause be personally served on the said James J. 
Laughlin. 

(S) Edward C. Eicher, 
Edward C. Eicher, 

Chief Justice . 

April 29.1944. 

In the District Court of the United States for the District of 

Columbia 

In the Matter of James J. Laughlin 

Petition for rule to show cause why James J. Laughlin should 
not he punished for contempt of court 

To the Honorable Judges of the District Court of the United 
States of America for the District of Columbia: 

0. John Rogge and Joseph W. Burns, Special Assistants to 
the Attorney General of the United States, by their Petition 
respectfully show: 

1. That on April 17, 1944, there came on to be tried before 
Chief Justice Edward C. Eicher in the District Court of the 
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District of Columbia Criminal Case No. 73086, entitled United 
States of America vs. Joseph E. McWilliams, et al, in which 
. there are 30 defendants. That 0. John Rogge and Joseph W. 
Bums, Special Assistants to the Attorney General of the 
United States, are the attorneys on behalf of the United States 
in said case. That the trial of said case continued on April 
18, 19, 20, 24, 25, 26, and 27. That the trial of said case is 
still continuing and has not been concluded. 

2. That James J. Laughlin is a member of the bar of the 
District Court for the District of Columbia, attorney of record 
for two of the defendants in said case, to-wit, Robert Noble 
and Edward James Smythe. 

3. That on April 20, 1944, the Court began the impaneling 
of a jury in said case, which process has not yet been completed. 

4. That on April 14, 1944, the said James J. Laughlin filed 
m this Court on behalf of defendant Robert Noble a “Motion 
to Summon Witnesses for the Defendant at the Expense of the 
United States.” That attorneys for other defendants filed mo¬ 
tions requesting similar relief. That on April 14, 1944, in the 
presence of the said James J. Laughlin, the Court ruled that 
motions of this nature would not be considered by the Court 
until approximately two weeks before the expected close of 
the Government’s case. That it was then stated that the Gov¬ 
ernment’s case would take at least two months. The Court re¬ 
peated this ruling in the presence of the said James J. Laughlin 
on April 17,1944. 

5. That on April 20,1944, at the beginning of the impaneling 
of the jury in said case a large number of jurors were excused 
for cause because it appeared that they had formed opinions 
as to the guilt or innocence of the defendants as a result of 
articles they had read in the public press. 

6. That on Sunday, April 23, 1944, the said James J. 
Laughlin announced to the public press that he would file a 
motion to have the Court issue subpoenas for Henry Ford and 
Colonel Charles A. Lindbergh. See Exhibit “A” hereto at¬ 
tached. That on Monday, April 24, 1944, the said James J. 
Laughlin did file in this Court a “Motion to Summon Defense 
Witnesses at the Expense of the United States” on behalf of 
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the defendant Edward James Smythe, in which the Court was 
requested to issue subpoenas for Henry Ford and Colonel 
Charles A. Lindbergh. 

That the said motion contained allegations that “this prose¬ 
cution is not brought in good faith”; “this indictment is a 
mere subterfuge and is used by the Roosevelt administration 
as a ruse to besmirch and smear the good name of certain 
patriotic Americans”; and said Henry Ford and Colonel 
Charles A. Lindbergh had made statements more vicious than 
those made by the defendant Edward James Smythe, but the 
said Ford and Lindbergh had not been prosecuted. 

That the said allegations were not pertinent or material to 
the motion and the motion did not even remotely show that 
the testimony of such witnesses would or could be material to 
the defense of said case but in fact showed that the testi¬ 
mony which the defendant purportedly desired was entirely 
immaterial and irrelevant. 

That said motion was not filed in good faith by the said 
James J. Laughlin in that: it was contrary to the order of 
the Court that such motions would not be considered until near 
the close of the Government’s case; it was filed by the said 
James J. Laughlin at a time when he knew it would not be 
considered by the Court; and was filed by him on Monday, 
April 24, 1944, as an excuse for making the statements to the 
public press which he made on Sunday, April 23, 1944, for 
the purpose of bringing to the attention of members of the 
jury panel allegations of matters which were not admissible 
in evidence and charges which would cause the prospective 
jurors to form an opinion as to the guilt or innocence of the 
defendants in order to either disqualify said prospective jurors 
on the ground that they had read about the case in newspapers 
or to influence and prejudice them against the United States 
if they should be selected as jurors, thus obstructing the due 
administration of justice in this Court. That on April 24,1944, 
the said James J. Laughlin announced to the public press that 
he had addressed to the President of the United States a letter 
in which he again made the charges contained in his motion 
dated April 24th that “the prosecution is not brought in good 
faith” and that the prosecution was initiated “in order that the 
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good name of certain high, patriotic officials may be besmirched 
and smeared.” See Exhibit “B” attached. That the purpose 
of said James J. Laughlin in sending and making said letter 
public was to have repeated in the public press of April 25, 
1944. the allegations previously made in said motion filed 
April 24, 1944, for the purpose of bringing to the attention of 
members of the jury panel allegations of matters which were 
not admissible in evidence and charges which would cause 
the prospective jurors to form an opinion as to the guilt or in¬ 
nocence of the defendants in order to either disqualify said 
prospective jurors on the ground that they had read about the 
case in newspapers or to influence and prejudice them against 
the United States if they should be selected as jurors, thus 
obstructing the due administration of justice in this Court. 

7. That on April 26, 1944, the said James J. Laughlin filed 
another “Motion to Summon Defense Witnesses at the Ex¬ 
pense of the United States” on behalf of the defendant Edward 
James Smythe, requesting the issuance of subpoenas for Honor¬ 
able Martin Dies, Honorable Francis Biddle and Honorable 
Matthew F. McGuire. That said motion contained allegations 
that “this prosecution is not brought in good faith” but “in 
order to smear and besmirch and defile the good name of good 
Americans.” That the allegations of said motion were not 
pertinent or material to the motion and the motion did not 
even remotely show that the testimony of such witnesses would 
or could be material to the defense of said case, but in fact 
showed that the testimony which the defendant purportedly 
desired was entirely immaterial and irrelevant. 

That said motion was not filed in good faith by the said 
James J. Laughlin in that: it was contrary to the order of the 
Court that such motions would not be considered until near 
the close of the Government’s case; it was filed by the said 
James J. Laughlin at a time when he knew it would not be con¬ 
sidered by the Court; and was filed by him on Wednesday, 
April 26, 1944, as an excuse for making the statements to the 
public press which he made on Tuesday, April 25, 1944, as re¬ 
ported in Exhibit “C” attached hereto, for the purpose of bring¬ 
ing to the attention of members of the jury panel allegations 
of matters which were not admissible in evidence and charges 
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which would cause the prospective jurors to form an opinion as 
to the guilt or innocence of die defendants in order to either dis¬ 
qualify said prospective jurors on the ground that they had 
read about the case in newspapers or to influence and prejudice 
them against the United States if they should be selected as 
jurors, thus obstructing the due administration of justice in 
this Court. 

8. That on April 26, 1944, the said James J. Laughlin filed 
in this Court an “Affidavit of Bias and Prejudice” on behalf of 
the defendant Robert Noble in which it was alleged, 

Defendant says that Judge Eicher is so closely con¬ 
nected with the President of the United States and such 
a strong partisan of the New Deal Administration that 
he will do his utmost to please the President of the 
United States and will endeavor insofar as he possibly 
can to bring about a conviction herein. 

Defendant says upon information and belief that 
Chief Justice Eicher has been promised by the President 
of the United States a reward if this prosecution is suc¬ 
cessful and such reward will be in the nature of an 
Appellate Judgeship in the Eighth Judicial Circuit or 
possibly a Judicial berth on the Supreme Court of the 
United States. 

Defendant says, therefore, that Chief Justice Eicher 
will be biased and prejudiced against him and that he 
cannot deal fairly and justly but will lean toward the 
prosecution in this case due to his very close affiliation 
and connection with the President of the United States. 

That prior to the commencement of said trial on April 17, 
1944, affidavits of bias and prejudice likewise alleging bias in 
favor of the United States had been filed against Chief Justice 
Edward C. Eicher on behalf of other defendants, which were 
overruled on the ground that they were not filed within the 
time allowed by law. 

That petitions to the Court of Appeals for the District of 
Columbia for leave to file petitions for writs of mandamus 
and prohibition based upon the same allegations as were con¬ 
tained in said other affidavits of bias and prejudice were denied 
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by said Court of Appeals, all of which the said James J. 
Laughlin well knew. That on April 25,1944, a motion for dis¬ 
qualification of Chief Justice Edward C. Eicher on the ground 
of bias was filed by sixteen attorneys, including the said James 
J. Laughlin, on behalf of nineteen of the defendants, which 
motion was overruled on April 26,1944. That notwithstanding 
the action of the Court in overruling said motion, the said 
James J. Laughlin subsequently filed on behalf of the defendant 
Robert Noble the “Affidavit of Bias and Prejudice” containing 
the allegations stated above. 

I That said “Affidavit of Bias and Prejudice” was not filed in 
good faith by said James J. Laughlin, as the said James J. 
Laughlin well knew that such an affidavit could not at that 
time properly be considered by the Court. 

Notwithstanding this fact the said James J. Laughlin filed 
said affidavit containing scandalous, insulting, scurrilous, and 
contemptuous allegations attacking the integrity, uprightness 
and trustworthiness of Chief Justice Edward C. Eicher and this 
Court and holding the said Chief Justice and this Court up to 
ridicule and contempt. Said affidavit made no pretense of 
showing the source of the so-called information and belief upon 
which it purported to be based but was maliciously filed as an 
excuse for enabling the said James J. Laughlin to make state¬ 
ments to the public press, for the purpose of improperly influ¬ 
encing and coercing said Court to remove himself as the trial 
judge and to delay the trial of the case, and by so doing ob- - 
struct the due administration of justice in said Court, 
i 9. That on April 29, 1944, the said James J. Laughlin filed 
still another “Motion to Summon Defense Witness at the Ex¬ 
pense of the United States” in which he requested the Court 
to issue a subpoena for Honorable James F. Byrnes. 

! That said motion contained allegations which were not perti¬ 
nent or material to the motion and the motion did not even 
remotely show that the testimony of such witness would or 
could be material to the defense of said case but in fact showed 
that the testimony which the defendant purportedly desired 
was entirely immaterial and irrelevant. 
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That said motion was not filed in good faith by the said 
James J. Laughlin in that: it was contrary to the order of the 
Court that such motions would not be considered until near 
the close of the Government’s case; it was filed by the said 
James J. Laughlin at a time when he knew it would not be 
considered by the Court; and was filed by him solely as an ex¬ 
cuse for continuing his malicious scheme of making statements 
to the public press day after day while said jury was being im¬ 
paneled and for the purpose of bringing to the attention of 
members of the jury panel allegations of matters which were 
not admissible in evidence and charges which would cause the 
prospective jurors to form an opinion as to the guilt or inno¬ 
cence of the defendants in order to either disqualify said pros¬ 
pective jurors on the ground that they had read about the case 
in newspapers or to influence and prejudice them against the 
United States if they should be selected as jurors, thus obstruct¬ 
ing the due administration of justice in this Court. 

Wherefore, your Petitioners pray that said James J. Laugh¬ 
lin be directed to appear before this Honorable Court in person 
at a day certain and show cause why he should not be adjudged 
in contempt of this Court in consequence of his contemptuous, 
contumacious and obstructive conduct in perverting and ob¬ 
structing the true cause and due administration of justice be¬ 
fore said Court, and punished by fine or imprisonment. * 

Respectfully submitted. 

. O. John Rogge, 

Joseph W. Burns, 

Special Assistants to the Attorney General. 
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In the District Court of the United States for the District of 

Columbia 

In the Matter of James J. Laughlin 
i Answer to rule to show cause 

1. Respondent admits the allegations contained in para¬ 
graph 1 of the petition. 

2. The respondent admits the allegation contained in para¬ 
graph 2 of the petition. 

i 3. The respondent admits the allegation of paragraph 3 but 
adds that the jurors already tentatively selected were dis¬ 
charged from further service by order of the Court and on the 
Court’s own motion on May 1, 1944. 

4. As to the allegation contained in paragraph 4 of the pe¬ 
tition. respondent admits that on April 14th he filed a motion 
on behalf of Robert Noble to summon Admiral Kimmel and 
General Short but respondent does not recall that the Court at 
that time stated that motions of that nature would not be con¬ 
sidered by the Court until approximately two weeks before 
the expected close of the government’s case. Respondent does 
recall that there was some discussion as to the length of the 
trial and it was respondent’s statement that it would last from 
four to six months. However, respondent says that at no time 
did the Court ever rule that motions could not be filed and 
respondent says that the motion filed by him on April 14th was 
in strict conformity with the statute. 

5. Respondent admits in substance the allegations con¬ 
tained in paragraph 5 but says that the numbers of the pros¬ 
pective jurors in question were excused for cause because it 
appeared they had formed opinions as to the guilt or innocence 
of the defendants as a result of articles they had read in the 
public press. Respondent says in his opinion this was as a 
result of the unwarranted publicity given to the press by the 
prosecution in this case and emanating from the officers of the 
prosecution. 

6. Respondent admits that, he stated on Sunday, April 23, 
1944, that at the request of his client, Edward James Smythe, 
he would file a motion in accordance with Section 109, Title 
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23, District of Columbia Code (1940 Edition), to summon 
Henry Ford and Colonel Charles A. Lindbergh and that said 
motion was prepared in strict conformity with the statute and 
was filed on Monday, April 24,1944. 

Respondent says that the motion was filed at the request 
of the defendant Edward James Smythe and was filed in good 
faith, and says further that the statute requires that it is 
necessary to set forth what defendant expected to prove by the 
testimony of Mr. Henry Ford and Colonel Lindbergh. Re¬ 
spondent says further that the allegations are pertinent and 
material and says further that he is not required to set forth 
in detail just what the testimony of the witnesses would be 
other than already stated in the motion, and as to its mate¬ 
riality and relevancy, that can only be determined when the 
witness is on the stand under oath. 

Respondent says that the motion was filed in good faith and 
that it was not contrary to any order of the court; and respond¬ 
ent says further that the materiality and admissibility could 
not be determined until the witness actually testified in Court; 
and respondent says further that none of the prospective jurors 
were prejudiced or influenced in any manner by such press 
accounts of the motion already referred to and that there was 
no obstruction of justice, and the questioning in court de¬ 
veloped that no such prejudice existed in the minds of any of 
the prospective jurors. 

Respondent admits that he addressed a letter to the President 
of the United States and that he had a perfect right to do so 
and says further that none of the prospective jurors were in 
any wise influenced or prejudiced by press accounts of such 
letter and hence there was no obstruction of justice. 

Respondent says further that his defendants have from the 
outset contended that this prosecution is not brought in good 
faith but is as a result of an unholy conspiracy entered into by 
certain persons prevailing upon the administration to initiate 
this prosecution and, therefore, the defendants have a right in 
support of their contention to show the lack of good faith on 
•the part of the prosecution in this case. 

7. Respondent admits that on April 26th he filed a motion 
at the request of defendant Edward James Smythe for the 
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appearance of Congressman Martin Dies, Attorney General 
Biddle and Judge Matthew F. McGuire. Respondent says 
that the motion was filed in good faith and it was necessary 
in accordance with the terms of the statute to state that Con¬ 
gressman Dies would show* by his committee reports that At¬ 
torney General Biddle and Judge Matthew F. McGuire (then 
Assistant Attorney General McGuire) had knowledge of the 
dangers confronting the United States and that on September 
8, 1941, the Acting Attorney General addressed the following 
ietter to Congressman Dies:— 

In your letter of August 27, 1941, addressed to the 
Attorney General, you stated that if the Attorney Gen¬ 
eral had no objection, you would suggest to your Com¬ 
mittee the advisability of conducting public hearings to 
receive evidence regarding Japanese activities in the 
United States. 

The Attorney General has discusssed the situation 
! with the President and the Secretary of State, both of 
whom feel quite strongly that hearings such as you con¬ 
template would be inadvisable. The Attorney Gen¬ 
eral is of the same opinion, and, accordingly, is unable 
I to approve the course w'hich you have in mind. 
Respondent says that had Judge McGuire (at that time Acting 
Attorney General McGuire) acceded to the request of Con¬ 
gressman Dies and fully realized the grave dangers confronting 
us from Japanese intrigue, the terrible tragedy of Pearl Harbor 
'would have been averted. Respondent says, therefore, that it 
was necessary to state in the motion that the prosecution was 
not brought in good faith and to show what would be proved 
by the testimony of Congressman Dies, Attorney General 
Biddle, and Judge McGuire and that Congressman Dies, At¬ 
torney General Biddle, and Judge McGuire are absolutely 
necessary and essential witnesses on behalf of the defendants 
in this cause. 

Respondent says that no prospective jurors were influenced 
or coerced or prejudiced as a result of the press accounts fol¬ 
lowing the announcement of the filing of said motion and 
hence there was no obstruction of justice and that said motion 
was filed in good faith. 
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8. Respondent admits that on April 26th at the request of 
the Defendant Robert Noble, which request had been made 
on repeated occasions, there was filed an affidavit of bias and 
prejudice against Chief Justice Edward C. Eicher. 

Respondent says that the defendant Noble swore to the 
affidavit and that he as counsel, after talking with Noble and 
1 with other persons, certified that the affidavit was filed in 
good faith and not fur the purpose of delay; and respondent 
says further that the affidavit was in strict conformity with 
Section 25 of Title 28 of the United States Code. 

Respondent denies that he was aware of an affidavit of bias 
and prejudice filed against Chief Justice Eicher on April 17, 
1944, or of the matters contained in said affidavit and that re¬ 
spondent was not aware of the proceedings filed in the United 
States Court of Appeals for the District of -Columbia with 
respect to the affidavit it is contended was filed on April 17, 
1944, nor was he familiar with the contents of the proceedings 
filed in the United States Court of Appeals for the District of 
Columbia. 

Respondent admits that a motion for disqualification of 
Chief Justice Eicher on the ground of bias and prejudice was 
signed by sixteen attorneys and that respondent joined in 
said motion and it was filed in good faith and after the most 
careful consideration by the attorneys signing same and after 
they had consulted one with the other. 

1 . Respondent says that with regards to the motion for dis¬ 

qualification of Chief Justice Eicher it was given great pub¬ 
licity in the public press but respondent says that no jurors 
were coerced, influenced or prejudiced as a result of such 
publicity. 

With respect to the affidavit of bias and prejudice, respon¬ 
dent denies that said affidavit could not at that time (April 
26th) be properly considered by the Court. Respondent says 
that the affidavit could be filed by the Court and as a matter 
©f fact, could be filed at any time before the jury is actually 
I sworn and still further respondent says that the United States 
Court of Appeals for the District of Columbia in the case of 
Whitaker vs. McLean, 73 U. S. Appeals D. C. 259; 118 Fed. 
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2d 596 held that a judge can be disqualified even after a trial 
is in progress and in its opinion stated: 

When a judge has shown bias before trial, section 21 
of the judicial code, 28 U. S. C. A., Section 25, provides 
means of disqualifying him. The policy underlying 
Section 21 is that the courts of the United States “shall 
not only be impartial in the controversies submitted to 
them but shall give assurance that they are impartial”; 
i. e., shall appear to be impartial. Berger v. United 
States, 255 U. S. 22; A bias which develops during the 
trial and is “grounded on the evidence” has been held 
not to be within the terms of Section 21. Craven v. 
United States, 22 F. 2d 605. Often some degree of 
bias develops inevitably during a trial. Judges can¬ 
not be forbidden to feel sympathy or aversion for one 
party or the other. Mild expressions of feeling are as 
hard to avoid as the feeling itself. But a right to be 
i tried by a judge who is reasonably free from bias is a 
part of the fundamental right to a fair trial. If, before a 
case is over, a judge’s bias appears to have become over- 
I powering, we think it disqualifies him. * * # 

! It must be borne in mind that in the case of Whitaker vs. 
McLean, a civil case, the jury had been sworn and the plain¬ 
tiff's case had been concluded. Respondent says with respect 
to the affidavit of Robert Noble that it was the affidavit of 
defendant Noble and that counsel certified that it was filed in 
good faith and says further that no jurors were influenced or 
prejudiced or coerced as a result of the filing of said affidavit 
and that there was no obstruction of justice. 

9. Respondent admits that a motion was filed on April 29th, 
1944, to summon James F. Byrnes and that the motion was 
in conformity with the statute and was pertinent and material 
and relevant in that it was necessary to state in the motion, to 
comply with the terms of the statute, that it would be shown 
that Mr. Byrnes when visiting Germany in 1936 or 1937 made 
certain statements complimentary to the Hitler regime and 
while in Nurnberg gave the Nazi salute, and it was necessary 
also to show that the prosecution in this case was not brought 
in good faith. ' 
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Respondent says that said motion was filed at the request of 
i defendant Edward James Smythe arid was filed in good faith , 
and was not contrary to any order of the Court, and respondent 
i says further that no prospective jurors were influenced or prej¬ 
udiced as a result of any press accounts of such motion in that 
all remaining prospective jurors were on the Court’s own motion 
discharged from further service on May .1, 1944. 

Respondent says further that the prospective jurors had 
been instructed by the trial judge not to read any press accounts 
of.the trial or proceeding incident thereto and that no pros¬ 
pective jurors were questioned by the Court as to whether they 
failed to heed such admonition. 

i Respondent says further that all of the motions filed by 

respondent on behalf of his clients were filed in good faith and 
were not contrary to any order of the Court and that no pros¬ 
pective jurors were influenced or prejudiced as a result of any 
press accounts and hence there was no obstruction of justice. 

' Respondent says further that the matter of selecting a jury 

in this case was made exceedingly difficult by the wrongful act 
of one of the prosecuting officers. 0. John Rogge, in making 
known to the prospective jurors in open court and in utter defi- 
1 ance of every existing rule of law or evidence that there were 
two other indictments pending against some of the defendants • 
and that as a result of the wrongful act on the part of the said 
0. John Rogge the Court found it necessary to discharge from 
; further service approximately eighty prospective jurors. 

Respondent says in concluding that his defendants have 
always contended this prosecution was not brought in good 
faith and alleges that a conspiracy against their civil liberties 
has been carried on for many months to convict them in the 
public mind without trial, said conspiracy being channeled 
through certain radio commentators, publishers of books and 
magazines, and a group of left wing newspapers aptly desig¬ 
nated as the “Smear Bund.” Respondent says further that a 
section of the press of the country had been led to believe by 
“leaks” or surreptitious “tips” from various law enforcement 
officers or other persons closely allied to the prosecution, to 
poison the public minds against the defendants and as a result 
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. of these “leaks” and surreptitious “tips” from the sources al¬ 
ready mentioned the case assumed one of tremendous interest 
and nation-wide attention. Respondent says that the motions 
filed by him were filed at the insistence of his defendants and 
sometimes with some hesitation. Respondent cannot be held 
responsible for the interest in this case. Respondent at no time 
did anything contrary to any order of court or did he at any time 
intend to be in contempt of this Court, and affirms that all 
motions and pleadings were filed in good faith and with no 
intent to be contemptuous of the Court or to reflect upon the 
Court or to impede or obstruct the due administration of jus¬ 
tice but labored with the sole intention of faithfully discharg¬ 
ing respondent's duty and obligation to his clients and in the 
interest of justice. 

Wherefore, having fully answered, respondent asks that the 
petition be dismissed. 

James J. Laughlin, 

James J. Laughlin, 

• 1 National Press Building , 

Respondent in Proper Person. 

Subscribed and sworn to before me this —day of May 1944. 


i Notary Public , D. C. 

District of Columbia, ss: 

James J. Laughlin being first duly sworn on oath deposes 
an<^ says that he is the respondent herein and has read the 
answer by him subscribed and knows the contents thereof and 
the matters contained therein are true. 

t 

James J. Laughlin. , 
James J. Laughlin. 

Subscribed and sworn to before me this — day of May 1944. 


Notary Public, D. C. 
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Decision of Justice Bailey Holding Appellant in 

Contempt 

The Court. The petition in this case, citing the respondent 
to show cause why he should not be punished for contempt 
of court, charges him in substance with filing numerous mo¬ 
tions and also an affidavit of prejudice against the presiding 
trial judge, and that his purpose in so doing was not to protect 
the interest of his clients, but to embarrass the trial justice in 
his handling of the case, and to cause unnecessary delay by 
giving to the press copies of his proposed motions, for the pur¬ 
pose largely of making the panel of prospective jurors incom¬ 
petent. and for the purpose of bringing to the public the charges 
which he was making, and thereby to render it still more dif¬ 
ficult to obtain a jury for the trial of the case. 

These motions were chiefly for the subpoenaing of various 
witnesses, which subpoenas were sought to require these wit¬ 
nesses to be brought at the expense of the government under 
the statute which provides that in any criminal trial the justice 
trying the case may allow such number of witnesses upon be¬ 
half of the defendant as may appear to be necessary, the fees 
of such witnesses to be paid in the same manner as the fees 
of the witnesses for the government, provided that the de¬ 
fendant makes application under oath before the trial, or in¬ 
dicates the manifest necessity during the trial, setting forth 
that he is not possessed of sufficient means and in fact is 
unable to pay the fees of such witnesses, and stating also the 
names of said witnesses and what he expects to prove by them, 
in order that the court may be advised whether or not the tes¬ 
timony may be material to the issue. 

One motion of this kind, or petition, was filed on April 14th, 
1944, on behalf of the defendant, Robert Noble, to have sub¬ 
poenas issued for General Short and Admiral Kimmel. The 
grpunds upon which that motion was based are so far fetched 
that their testimony would clearly have been irrelevant. 

Later the respondent, on April 23rd, 1944, which was Sun¬ 
day, announced through the public press that he would file a 
motion to have the court issue subpoenas for Henry Ford and 
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Colonel Charles A. Lindberg, and on the following day he did 
file such a motion. 

On April 22nd he filed a motion to impound certain records 
and on the 23rd, which was also Sunday—well before that the 
court had announced that it would not consider motions of this 
nature until some two weeks before the conclusion of the gov¬ 
ernment’s testimony, and the respondent had stated that in his 
opinion the government’s testimony would take, if I recall, at 
least four months. Notwithstanding, and in spite of this state¬ 
ment of the court, he filed these motions, and it was done, 
in my opinion, for the purposes stated in the petition, that is, 
to embarrass the trial court in the trial of the case, and the 
making public his actions was for the purpose of disqualifying 
prospective jurors. 

On April 26th he filed a somewhat similar motion to summon 
Congressman Dies, the Attorney General, and Justice McGuire. 
All these motions apparently were based upon the theory that 
others had committed acts similar to those with which the 
respondent’s clients were charged. How that could be ma¬ 
terial, I am unable to see. 

In addition to this, on behalf of his client, he filed an af¬ 
fidavit of prejudice charging the presiding judge with in effect 
accepting the promise of a bribe in the event that the trial 
judge should succeed in bringing about the conviction of the 
defendants. 

The statute requires such affidavit to be filed ten days be¬ 
fore the beginning of the term of the court in which the trial 
is to be had. I agree with the respondent that this provision 
would be very difficult to comply with in this court, especially 
in view of the fact that it is not usually known before which 
member of this court any particular trial is to be had, but that 
does not excuse the delay in filing such an affidavit after it is 
ascertained what judge is to preside at the trial of a particular 
case. 

The respondent takes the position that his duty was to file 
such an affidavit if his client made oath upon information and 
belief as to the facts stated in the affidavit, but that he himself 
refrained from filing his affidavit' for some time, pending fur¬ 
ther verification of the facts stated in the affidavit. That veri¬ 
fication amounted to simply rumors, statements of parties who 
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had themselves no actual information on the facts. To with¬ 
hold, such an affidavit until the respondent found apparently 
how the case happened to be going against his clients, I think, 
showed that his purpose was really the same as his purpose in 
filing the various motions, that is, to gain publicity of the 
charges made in the affidavit in order to embarrass the trial 
judge and for the purpose of bringing to the attention of pros¬ 
pective jurors these charges in order that they might form an 
opinion as to the case and prejudge the guilt or innocence of 
the defendant. 

I am all the more persuaded that this was his purpose by his 
giving to the press a letter which he had written to the Presi-. 
dent—not that that was in itself any contempt—but it does 
show, in my opinion, what his purpose was in these various 
’dilatory proceedings. 

The petition charges that he gave this letter to the press 
and tfce respondent admits the writing of it and he did not 
deny in his answer that he himself had given it to the press? 
It is true that he testified that he did not do it himself, but 
that it was done by his secretary without his knowledge. Had 
that been the fact I am satisfied that he would have so stated 
in his answer to the rule. 

i I find the charges of the petition have been substantially 
established by the evidence in this proceeding. I find the 
respondent guilty of contempt of court and fix his punish¬ 
ment at a fine of $150, and that he be committed until that 
fine be paid or until he be discharged by due process of law. 

Mr. Laughlin, do you intend to appeal? 

Mr. Laughlin. Yes, your Honor. I would like to—would 
you make a further finding staying the execution of that pend¬ 
ing the determination of the appeal? 
i The Court. No, not without the giving of bond, 
i Mr. Laughlin. I meant conditioned upon the giving of bond, 
of course. 

The Court. I am not entirely sure whether it will be a bail 
bond or a supersedes bond. I will fix the bond at $300. 

Mr. Laughlin. $300. May I have during the day to post 
that bond, your Honor? 

The Court. Yes, Twill not sign any order before tomorrow 
morning. 
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